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Saturday, March 4, 1911 


Editorial 


W. W. FINLEY. 


President Finley of the Southern Railway, as 
the guest of the Philadelphia Traffic Club, delivered 
an address the eighteenth of February, going far to 
prove that he is restoring confidence in this system 
of roads. We are quoting below a paragraph from 
his speech that is, in our belief, fundamental. It 
reads: 





“Under such conditions, it is to the public in- 
terest that such a readjustment should take place, 
for the primary interest of the public in the rail- 
ways is in adequacy of facilities and efficiency of 
service, and these can be provided, in a country 
with a constantly increasing volume of traffic, only 
when the average return on capital invested in rail- 
ways bears such a relation to the returns on invest- 
ments in other forms of property as to insure a 
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constant flow of new capital into railway enterprises. 
In other words, the fair maintenance of the just 
credit of the railways is a circumstance which should 
be taken into consideration in determining the rea- 
sonableness of rates, not only in the interest of the 
railways, but in the interest of the public.” 


Recent publicity efforts of the Southern Rail- 
way president have been along the lines of great 
frankness and sincerity in discussion, and the change 
in sentiment is to be seen. We are of the opinion 
that the average returns on railway investment 
ought to bear a proper relation to the returns on 
other forms of business. We do not say the same 
returns, but there should be inflexibility and not an 
arbitrarily fixed basis. 

In scrutinizing stock issues by government, 
regulation should be so safeguarded by an absence 
of preferential laws, that when evils are overcome 
in railway finances they are not left without re- 
straint in other channels, 





THE RATE DECISIONS. 

The decisions of the Interstate Commerce Com- 
mission in the eastern and western cases brought 
under the new suspension clause were a matter of 
surprise, in our belief, to both shippers and carriers. 
The victory for the shippers was more complete, 
in our opinion, than was anticipated by them, and 
hence was a more serious disappointment to the 
carriers. 

At the first glance there was a tendency on the 
part of some carriers to see only through pessimistic 
glasses into the railway future. It seemed gloomy 
to them beyond any reparation. Later, however, in- 
vestigation of the ruling, which was substantially 
a verdict of “Case Not Proven,” gave evidence of 
the fact that railways were not so restrained in 
future that rates essentially too low, or in wrong 
alignment with those considered high enough, can- 
not be placed in their proper relative placé in the 
tariffs. 

We have not understood shippers’ representa- 
tives to take the position that the rate structure does 
not need revision concerning the relation of certain 
rates to each other. We have thought the protest 
against a general rate advance. The case, in our 
appreciation of it, was tried on the merits of the 
latter theory, and was as to whether the rates pro- 
posed were to be approved or suspended by the 
Commission. Specific consideration was not a part 
of the discussion, in so far as it influenced the ver- 
dict. 

The question of the merits of specific rates is 
not closed. We can only see that the increase in 
rates, at the time, and in the way proposed, is for- 
bidden. We have thought that railways were more 
or less in error in the flat theory, “We need the 
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money,’ for while many of them undoubtedly do, 
there are others who may not easily prove this. It 
has been our idea that to have put forth the theory 
that transportation being the important factor it is, 
and being more particularly subject to regulation 
than any other element in commerce, it ought to be 


permitted to earn a per cent comparable to returns 
on other branches of business. 


It might have been also advanced that having 
little or no protection, it is subject to prices for its 
supplies practically without competition, and hence 
cannot have much choice in markets. The restrictive 
character of regulation and the peculiar market 
conditions, it might be said, make such a plea admis- 
sible and worthy of serious consideration. It is 
worthy the consideration of business itself, and very 
conservative reflection, too, when the question of 
returns and capitalization is taken into account, 
and the place railways should occupy, as based upon 
the place claimed by other interests in the fabric. 

However, no one can reach any other opinion 
than that the Interstate Commerce Commission has 
given a most careful hearing and investigation, 
based on the plea of all the carriers, and reached 
conscientiously the only conclusion its members 
could see from the facts before them. We are opti- 
mistic enough to think that the new era of exhibits, 
though it may seem very hard for the carriers now, 
means good for the future. It means the same 
publicity in other lines of business ere long, and 
will have the same strength with the Commission 
when the proof is on the side of the carriers, as it 
has had force in the opposition in the recent trial. 





For a State Commerce Court 


Sacramento, Cal. March 3.—California, according 
to the present program, is to have not only a revitalized 
railroad commission, but also a new departure in state 
judiciary—a commerce court. 

A constitutional amendment with this end in view 
has been introduced in the state legislature by Senator 
Campbell. This amendment provides for the creation 
of a tribunal which shall be superior to even the state 
Supreme Court upon questions of commerce. Original 
jurisdiction in all appeals from the decisions of the 
railroad commission, except orders for the payment 
of money, is vested in the new court, which shall b« 
composed of three members, who shall exercise all the 
powers and privileges of justices of the Supreme Court. 
Not only is exclusive original jurisdiction placed in this 
court, but final authority also rests there. 

Provision is also made that pendente lite suits to 
suspend the commission act shall not affect the en- 
forcement of the law unless irreparable injury would 
otherwise ensue. In all cases brought against the com 
mission, right of intervetnion is reserved the state; and 
such cases shall be considered as having been brought 
against the state instead of the commission. 
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THE AWAKENING 


Washington, D. C., March 3.—The 
criticism that has been launched at 
what are called “muck-raking” arti- 
cles has much of it been proper, 
some of it without analysis, and 
some of it in anger. Of late, among 
the classes assailed have appeared 
those who have admitted to much 
thoughtless waving aside of the 
real question at the bottom of these 
attacks, and who have said the 
assaults require most serious reflection. 

As we have often felt, and still believe, if there is 
ever anarchy or social strife in this country because of 
its unequal distribution of material results, it will follow 
the elimination of the conservative middle class, and 
place in opposition the poorly sustained at one end of 
the line and the immensely wealthy at the other. The 
artificial conditions in business can be so strongly held 
together for a time that they may seem impregnable, 
but the constantly decreasing number of men of inde- 
pendent ownership in various callings is narrowing 
every day the group, who might otherwise be a prop to 
conservatism. 

We are not dealing in sensational headlines nor pes- 
simistic prophecies, but suggesting that great wealth 
has before it the duty of favoring legislation that is 
comprehensive. It must become assured of the fact 
that it cannot favor only laws that make it continually 
more powerful. It must concede that there are sums of 
money far more than enough for its comfort and luxury 
and that unless there is this recognition and the line 
generally drawn at the latter condition, an invitation is 
being daily sent to discontent to grow more untractable, 
with some sort of social chaos ahead. 

This chaos will not be initiated by those who would 
be content with reasonable comfort and independence 
if left in the enjoyment of it. It will come from those 
who have lost it by unfair combinations against natural 
conditions, united in by those who have never had an 
opportunity and who see none in the future. 

It is up to the very great and the very wealthy to 
look at economic questions not with respect to their 
getting greater returns, but to see how much the other 
factors should rightly have, knowing that they will in 
no way be burt by just alinements. We believe this 
very doctrine is the way to settle our tariff questions 
and our laws regulating corporations and that economic 
arrangements must be broader than sections of country 
or special lines of business. Pennsylvania, great as it 
is, is not the United States, nor is California, and in the 
consideration of economic relations, the states betwee 
these two have more rights than the combined territory 
of both. In politics there must cease to be narrow col 
fines to law-making, or else we are to face a future that 
will shake America to its foundation stones. 

It seems to us that the present administration sees 
this and is conscientiously striving for the support of 
that element of our wealth and prosperity, still having 
its feet on patriotic ground. In the modest way, conf: 
dent of the favorable verdict of history, a patient Presi- 
dent is now seeking to avert the dangers that are pres 
ent in our system, and he ought to have the sympathy 
and co-operation of everyone. More especially ought 
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those who have great interests involved to be his un- 
swerving advocates. Great philanthropies may qualify 
public sentiment for a time, but will not finally obscure 
the truth if it exists, that they were made possible 
through faise theories of public economy. W. B. B. 





Publish Rates Under Protest 


Oklahoma City, Okla., March 3.—Railroads have pub- 
lished the new scale of ilve stock rates, recently ordered by 


the state corporation commission, under protest. Their tar- 


iffs naming this scale carry the following announcement: 

“The carriers party to this tariff deny the validity 
ff said order, the legality of the conditions therein con- 
tained, and deny that the rates thereby prescribed are 
compensatory, reasonable or lawful, and therefore quote 
and publish said rates under protest and without waiv- 
ing any of their rights in the premises, all of which are 
expressly reserved,” 

The schedule thus characterized is as follows: 

ites named in item 4 apply on cattle, 22,000 pounds mini- 


Hogs, item 5, in double-deck cars, 24,000 minimum. 

Sheep and goats, straight or mixed carlots, minimum 24,000 
pounds 

Calves, single-deck, minimum 18,000 pounds; double-deck, 
minimum 24,000 pounds. 

Rates named in item 5 apply on hogs, sheep or goats, 
straight or mixed carloads, in single-deck cars, minimum 17,000 
pounds. 

When two or more routes are available between points of 
origin and destination, the line or lines handling shall assess 
and collect charges as though the shipment had actually moved 
via the route via which the lowest rade could be made. 

Rates named apply on 36-foot cars, inside measurement. 
Cars other than 36 feet inside measurement take the following 
percentage of minimum weights named above: 

Less than 36 feet 6 inches, 96 per cent. 

Thirty-eight feet and over 36 feet 6 inches, 104 per cent. 

Forty feet and over 38 feet, 108 per cent. 

Forty-two feet and over 40 feet, 112 per cent. 

Over 42 feet, 120 per cent. 

To make rates via two or more lines use above distance 
rates, plus following arbitraries: i 





To rates shown in item 4 (cattle) add 2% cents. To rates 
shown in item 5 (hogs) add 3 cents. 
Item Item Item Item 
Mile No. 4 No. 5. Miles. No. 4. No. 5. 
re oe ae 5.5 6.2 Sea et eee 18.8 21.7 
l CE te 6.0 6.7 SN lated sedaane ait ts 19.2 22.2 
RP ce 6.5 7.2 5 OT POP ie 19.6 22.7 
Ds « cw Sel 7.0 7.7 Oe ee ee Cee 20.0 23.2 
PRE eee 7.5 8.2 ye ey 20.4 23.7 
Ser 2. re 8.0 8.7 Lat ete 20.8 24.2 
POs wuts wterewmial 8.5 9.2 ee 21.2 24.7 
ER ore 56 9.0 9.7 nf Pee es 21.6 25.2 
OM, twins Citas 9.5 10.2 ee eee ee 25.7 
EP at ae 9.9 10.6 i ate 6:4, tanh es Sx 26.1 
OO. i eveeune eee 10.3 11.0 POV a Wate b.5s Wee 22.6 26.5 
RR Ie 10.7 11.4 er ee ere 22.9 26.9 
PRP OE Se 11.1 11.8 Mrdccae oa eugee 3.2 27.3 
TP. c's eae eae 11.5 12.2 Ee eee 23.5 27.7 
is. « ait bake haine 11.8 12.6 US dita ached ott lets 23.8 28.1 
85 2.1 13.0 ing eT Oo 24.1 28.5 
is sie Kn baldey ole e 12.4 13.4 Dé tetnd bad sakes « 24.4 28.9 
Ee ee Fae 12.7 13.6 et ee oe 24.7 29.3 
a Ree ee FERRE 3.9 14.2 Wer nach seach s 25.0 29.7 
IONS 3.5 14.9 ee ee ee 25.2 30.0 
Pee 14.0 15.6 EN 4.5068 wes vate 25.4 30.3 
ee Pe 14.5 16.3 ee ee 25.6 30.6 
NOD. by Catia beets 15.0 17.0 440, 25.8 30.9 
6 Oe Pe Re ae 15.5 17.7 PN oes Cee an wen 26.0 31.2 
ete; ee 16.0 18.3 Sts chic? «ashe 26.2 31.5 
5 FRR ee ea 16.5 18.9 , ee oe 26.4 31.8 
Wee uso Saas 17.0 19.5 GOL es ceed dio’ 26.6 32.1 
BRT Se nF ae > | 20.1 GOO. Civwvdien tad 26.8 32.4 
BO. ce cogeeaces Bae 20.7 i er ee 27.0 32.7 
Hes sisecces samen 18.4 21.2 


\ll rates per 100 pounds. 
*And over. 


RULES ON RIGHT TO RECOVER. 

Kansas City, Mo., March 3.—The Court of Ap- 
peals has ruled that where a railroad agent inserts 
a released valuation rate without inquiring of the 
Shipper the value of a horse transported thereunder 
and the horse dies in transit, the shipper may recover 
the full value of the animal. The case was that of 
Leas vs. the Quincy, Omaha & Kansas City Railway. 
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DIGEST OF WASHINGTON NEWS 


Important Happenings of the Capital City Con- 
densed for Reference for the Business Man 





The purpose of this department is to give in brief form 
not only items of interest concerning the Interstate Commerce 
Commission, but also a summary of the more important news 


of the White House, Congress and various governmental bu- 
reaus. 





INTERSTATE COMMERCE COMMISSION, 


No one of the railroads concerned in the recent de- 
cision of the Interstate Commerce Commission refusing 
the proposed advance in rates has yet filed with the Com- 
mission a schedule canceling the proposed advances, but 
it is the impression here that they all will file canceling 
schedules by March 10, the last day allowed. 

The representatives of several of the lines inter- 
ested have unofficially informed the Commission that 
their roads would not appeal, but would file canceling 
schedules. The roads do not have to officially notify 
the Commission that they intend to appeal from the 
decision; in fact, there is nothing in the recent decision 
from which the carriers can appeal. If any road fails 
or refuses to file schedules canceling those in which 
the increase was made, the Commission will issue an 
order requiring the roads to cease charging the rates 
proposed, and it is from such an order the roads can 
appeal. Such order will be made only on the refusal 
of the carriers to cancel the advances. 

On Thursday the Interstate Commerce Commission 
suspended until May 1, 1911, schedule [I. C. C. A272, 
filed by the Chicago & Alton, in regard to certain al- 
lowances. 

The morning session of the Interstate Commerce Con- 
mission on Monday was devoted to the matter of a further 
extension to certain railroads of the time in which to pro- 
vide equipments of safety appliances. A. W. Gibbs ap- 
peared for the Pennsylvania. T. H. Curtis for the Louis- 
ville & Nashville, C. E. Fuller for the Union Pacific, C. 
A. Seley for the Chicago, Rock Island and Pacific, J. F. 
Deems for the New York Central, and Hale Holden for 
the Chicago, Burlington & Quincy. Mr. Curtis and Mr. 
Holden made short statements as to the reasons for ask- 
ing the extension. No extension is asked for new cars, 
as they are fully equipped when constructed, but only 
on the old cars. No one appeared to contest the applica- 
tion, and the Commission took the matter under advise- 
ment. 

Arguments were heard in the matter of the com- 
plaint for reparation by the International Salt Company, 
with the Morton Salt Company as intervenor vs. the 
Pennsylvania Railroad Company et al., and vs. the 
Genesee Wyoming Railroad Company et al in the after- 
noon. In the argument the two complaints were com- 
bined, as they covered practically the same issues. The 
case was an Outgrowth of a decision rendered by the In- 
terstate Commerce Commission in what is known as the 
Delray case. The question involved concerns the rate 
on bulk salt from the New York salt region to Detroit, 
Mich., the complainant company claiming the rate should 
be scaled according to the percentage map. 

John B. Daish presented the case for the International 
Salt Company. He admitted that the 10-cent rate to Chi- 
cago was a reasonable rate, but argued that this rate 
should be scaled to all points in the Central Freight As- 
sociation territory. He also brought up the question of 
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the lovg and short haul. The business of the International 
Salt Company has been transferred to the Morton Salt 
Company, but the claim for reparation accrued before the 
transfer, and he held the International Salt Company is 
entitled to the reparation. 

H. W. Bickle, for the Railroad Companies, stated that 
no complaint had ever been made of the Chicago 10-cent 
rate, and said that rate had been forced on the carriers 
by water competition; that the roads had to make that 
rate or lose the traffic which on his road amounted to about 
1,000 cars annually. He also stated that without that 
rate the Sterling Salt Company would have been shut out 
of the Chicago market, owing to the fact that the com- 
plaining company in this case owned all the docking 
facilities for unloading cars at Chicago. A little later 
Ashley Bigelow, traffic manager of the Sterling Salt Com- 
pany, in reply to a question by Commissioner Clark, stated 
that his company shipped to Chicago about 20,000 tons 
annually, and into the Central Freight Traffic territory 
between 200,000 and 300,000 tons. Mr. Bickle said the 
conditions at Detroit were different, as there the roads 
did not have water competition. 

H. A. Taylor of the Erie devoted his argument mainly 
to the question of reparation. He claimed the complainants 
had not been injured, but had been benefited by the re- 
adjustment of rates, and argued that no legal complaint 
had been filed; that there was no evidence in the record 
that the International Salt Company was either the shipper 
or the consignee, or that it had paid the freight. 

Mr. Bigelow of the Sterling Company stated the 10- 
cent Chicago rate was absolutely necessary for his com- 
pany to sell salt in the Chicago market, as it could not 
use the lake, owing to the fact the Morton Company, the 
successor of the International, owned all the dockage facili- 
ties at Chicago. 


The morning session of the Interstate Commerce Com- 
mission on Tuesday was devoted to hearing arguments on 
the proposed advance in live stock rates between the Mis- 
souri and Mississippi rivers. The advances proposed had 
been suspended by order of the Commission. A number 
of live stock associations appeared either by attorneys or 
by brief in opposition to the proposed advance, while the 
railroads interested justified the rates as advanced. 

The railroads justified the advance on the following 
grounds: A comparison of the revenue derived from the 
live stock rates with the revenue derived from the 
rates on other commodities. A comparison of these rates 
with other live stock rates. The peculiarly heavy expense 
of conducting the transportation of this live stock. The 
main contention was against the proposed advance in the 
rates on cattle. The advance proposed was, on cattle, 
from 14% to 17: on hogs, from 16% to 18%; on sheep, 
from 14% to 17. W. T. Hughes, for the Chicago, Rock 
Island & Pacific, opened the argument by giving a brief 
history of the live stock rates. There has been a number 
of adjustments of rates, in order to bring an equality be- 
tween Omaha, Kansas City and St. Louis. In the last adjust- 
ment it was found that the rates then made discriminated 
against Chicago. He stated that a 23%-cent rate from 
the Missouri River points to Chicago had been recognized 
by the Commission and by the courts as a reasonable rate, 
and there were no prospects against it. Of this rate 5 
cents was the proportion between the Mississippi River 
and Chicago. By the readjustments reducing the rates be- 
tween the Missouri and Mississippi rivers it left the rate 
from Mississippi River points to Chicago, 8% cents, of 
which Chicago complained as being discriminatory against 
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that market. The advance proposed was to end that dis- 
crimination by a new readjustment of the rates between 
the rivers. In the readjustment the old status was not 
exactly realized, owing to the fact that the state law of 
Missouri wculd not permit a higher rate than 17 cents on 
cattle, but the readjustment would greatly reduce the dis- 
crimination against Chicago. 

Ralph M. Shaw, representing the Chicago Live Stock 
exchange, said the greatest live stock market of the world 
was asking the Commission relief from a situation that 
had become intolerable. The discrimination against Chi- 
cago by the rates now existing was unlawful, and the ex- 
change was asking the Commission to end that discrimina- 
tion by either permitting the carriers to advance the rates 
as proposed, or to require them to reduce the rates between 
Mississippi River points and Chicago. 

S. A. Lynde, vice-president of the Chicago & North. 
western, stated that his road was before the Commission 
for an adjustment; the rates now were discriminatory 
against Chicago and his road was content to leave the 
situation in the hands of the Commission. James C. Jeff- 
rey, for the Missouri Pacific, gave the Commission a brief 
comparison of the present rates on live stock with the 
rates on other commodities, as to the earning power of a 
carload. 

A. F,. Stryker of the South Omaha Live Stock Ex- 
change said South Omaha did not object to the proposed 
advance if it put all the markets on an equality. He was 
opposed to any rates that would discriminate against South 
Omaha. T. W. Townsend, from the Kansas City Live 
Stock Association, opposed the advance, holding there 
was no reascnable ground for making the advance. Judge 
S. H. Cowan of the American Live Stock Association 
closed the argument on behalf of those opposing the ad- 
vance. He insisted that the proportional rate which should 
be established between the Missouri and Mississippi rivers 
should not exceed 12 cents. He argued against the con- 
tentions of the carriers, especially as to their comparisons 
of revenue from different commodities. 

On Tuesday afternoon the Interstate Commerce Com- 
mission heard oral arguments in two cases. The first was 
that of the Ohio Face Brick Association vs. the various 
express companies, and the second was the matter of 
the advance in rates on cement, from the Kansas gas 
belt field to points in Colorado, the Iola Cement Conm- 
pany being the principal complainant. 

The complaint against the express companies was 
the rate charged on shipping sample facing brick. H. 
H. Henry of Cleveland, O., appeared for the complainant. 
He said there are 450 firms engaged in. making facing 
brick, or brick mainly sold on samples. The argued 
that sample brick are entitled to as low a rate as any 
other article and should be classified as “general spe 
cial.” He said they were now rated as merchandise, 
the same as dress goods, jewelry, etc., although prior 
to July, 1903, they were carried at merchandise pound 
rate. The rate was then practically doubled. 

He explained to the Commission that there were 
three kinds of rates—merchandise with the graduate, 
merchandise pound rates and the general special. He 
gave some comparison of the rates charged from Cleve 
land to Chicago in estimated twenty-pound packages: 
Sample brick, 70 cents; crackers, 35 cents; butter, 25; 
and beer, 30; and claimed there was no _ justification 
for such a variance in charges. He estimated that the 
various brick manufacturers, jobbers and contractors paid 
at least $250,000 annually as express charges on sample 
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prick. He claimed that shipments of sample brick were 
the most desirable commodities for express carrying; 
no value was ever placed on them; their density was 
such that little space was occupied; they were not easily 
injured and the expressage was always prepaid. He 
could see no reason why food products should be carried 
at a lower rate than sample brick. He said it was 
required of a bidder for a contract to erect a building 
to show a sample of the material and it was this which 
occasioned the great use of the express companies in 
the transportation of samples. : 

F. B. Harrison, Jr., represnted the Adams and Ameri- 
can Express companies. He said if the brick were 
shipped as a commercial commodity, he might be willing 
to admit they should be carried at a lower rate. He 
claimed that the prime element in rate fixing was the 
of the service to the shipper. The Commission 
itself had said that expedition was one of the chief 
factors in the express business. As to the value of 
the service to the shipper, he pointed out that the 
chief expense of selling facing brick was the express 
charges on the samples; that all the brick were sold 
by sample; that traveling salesmen were not usually 
employed; that a brick manufacturer, through the trade 
papers, or by information from architects, contractors or 
jobbers, would learn of a contemplated building and 
send their samples. In reply to the statement that the 
advance had about doubled the rate, he said that there 
had really been no advance on long-haul business, and 
pointed out that the express charges were no great bur- 
den on the business. 

In the matter of the proposed advance in cement 
rates in the Kansas territory, W. T. Hughes appeared 
for the Chicago, Rock Island & Pacific, H. J. Campbell 
for the Missouri Pacific, R. B. Scott for the Burlington, 
George E. Nicholson for the Iola Portland Cement Com- 
pany and L. T. Sunderland for the Sunderland Brothers 
Company. 

The contention of the carriers was that the cement 
rates had been too low, and the advance had been made 
to bring them on a line with other rates. The rates 
had been reduced at.one time from 20 cents to 15 cents, 
at the instigation of the complainants in this case, and 
on representations by them that they could not com- 
pete with cement producers in Colorado at the 20-cent 
rate. The carriers had found that these representations 
were not correct and proposed restoring the rate. The 
restoration at this time Was provoked by the present 
operating and financial conditions. Mr. Scott, in speak- 
ing for the Burlington road, said an attempt had been 
made to readjust the rates so as to bring Iola, Han- 
nibal and St. Louis on a parity. 

The contestants of the proposed advance claimed 
the new rates were excessive, unreasonable, and ° dis- 
criminatory against the Kansas cement field, and contro. 
verted the claim of the roads that the advance was 
necessary. 

Two cases were assigned for argument before the 
Interstate Commerce Commission on Wednesday: the mat- 
ter of proposed advance in grain rates from South Da- 
kota points to Minnesota Transfer, Superior, Duluth and 
Chicago, and the proposed advance in grain rates from 
northwestern points to Omaha. In the argument the two 
eases were combined. 

On the part of the carriers the argument was made 
by C. W. Dynes of the Chicago, Milwaukee & St. Paul, 
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and C. C. Wright of the Chicago & Northwestern, and ou 
the part of the opponents to the advance, by P. W. Dough- 
erty, special counsel fcr the Railroad Commissioners of 
South Dakota, and Ed. P. Smith, representing the Omaha 
Grain Exchange. The railroad commission based its ob- 
jection to the proposed advance on the ground that the 
rates were unreasonable, that they discriminated against 
the South Dakota producers, because the rates from North 
Dakota were much lower, and that the rcads had showed 
no financial necessity demanding the advance. Mr. Dough- 
erty devoted his argument mainly to combating the 
statistics presented by the carriers in the evidence taken 
in the case, pointing out what he claimed to be the errors 
in taking the wrong basis for the calculation. In con- 
cluding he said there had been no increase of cost in con- 
ducting the traffic; there had been no evidence introduced 
to show any increase of cost, and that an attempt was 
being made to place a greater portion of the burden of 
conducting the business on the grain traffic than it should 
bear. 

Speaking for Omaha, Mr. Smith said that every witness 
at the time of the hearing was asked as to the cost of 
conducting the traffic and all had replied they could not 
tell. He referred to one witness who had bluntly said 
at the hearing the farmers were prospercus and growing 
rich, and the roads, having identified the man who had 
the money propcsed to get a part of it. He claimed 
the proposed discriminated against Omaha in 
favor of Minneapolis, especially from points in the south- 
eastern portion of South Dakota. He pointed out that that 
part of the state, by geographical position and its proximity, 
was naturally tributary to Omaha, but by the rates proposed 
Omaha was to be deprived of this market, as the rates 
to Minneapolis were much lower. He quoted the rates 
from many points to show that notwithstanding the dis- 
tance to Minneapolis was one hundred per cent greater 
than to Omaha, the Minneapolis rates were much lower. 

The railroads justified the proposed advance on the 
ground of the nature of the commodity, the profit of the 
commodity to the producer, because the existing rates 
were not ranking equitably with those on other commodi- 
ties, and because of the locality and peculiar service the 
commodity enjoys. 

Mr. Wright said it was a little embarrassing at this 
time to come before the Commission and argue the 
propriety of any advance in freight rates.. He claimed 
it was impossible to give exact figures as to the cost 
of moving traffic; that it was acknowledged on all sides 
that it cost more to move traffic on branches than it did 
on the main lines, and explained why this was so, and 
then said that was the exact condition in South Dakota. 
He denied the contention of Mr. Smith that any part of 
South Dakota was naturally tributary to Omaha, but 
claimed the tendency of the movement was and always 
had been toward Minneapolis, especially as concerned 
wheat; that Minneapolis was a great manufacturing point 
for wheat, and that grain naturally drifted that way. He 
justified the lower rate to Minneapolis on another ground 
—full trainloads both ways from Minneapolis and St. Paul, 
while from Omaha empty cars had to be hauled to the grain 
fields and the roads got but one freight rate. 

Rate suspensions have been made as follows: The 
increase on coal rates from West Virginia and Kentucky 
points to ports on the Great Lakes, from March 1 to 
September 15, 1911. The roads affected are the Baltimore 
& Ohio, Chesapeake & Ohio, Norfolk & Western, Hock- 
ing Valley, Kanawha & Michigan and some allied roads. 
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Advances on grain, grain products and seeds between 
Chicago and Peoria, Ill., to various points in the north- 
western states, by the Northern Pacific and the Chicago, 
Rock Island & Pacific, from March 1 to July 1. 

Advances in baggage car rates on milk, milk products 
and cream, made by the Baltimore & Ohio to June 28. 

Through rates with certain tap line connections by the 
St. Louis & Southwestern. 

Advances on vehicles and other articles filed by Leland, 
agent, I, C. C. 799, 792, 805, 801, 798, 800; supplement 1, 
778, and supplement 5, 778, to September 1. 

The case of the Crescent Coal & Mining Company 
against the Baltimore & Ohio Railroad has 
mitted to the Commission on briefs. 

The Interstate Commerce Commission has suspended 
until July 1 the proposed advance in rates on cement 
on the Missouri, Kansas & Texas Railroad, as shown in 
Supplement 4 to I. C. C. 33438. 

The Commission has also suspended 
certain allowances in I. C. C. A273 
Toledo, St. Louis & 


been sub- 


until July 1 
as filed by the 
Western. 


UNITED STATES SUPREME COURT. 

During the week arguments were heard in the court 
on the case of the United States vs. the Atchison, Topeka 
& Santa Fe Railroad Company, involving the hours of serv- 
ice law on railroads. In the government’s brief, signed .by 
Attorney-General Wickersham and assistants W. S. Ken- 
yon and Philip J. Doherty, it is maintained that the hours 
of service law is a fair, reasonable and appropriate exercise 
of the powers of Congress and not an unreasonable or 
arbitrary exercise of such power, and in no way infringes 
upon the freedom of contract. 

The following three points are involved in the case: 
Was the Corwith office (the name of the yards in the outer 
limits -of Chicago) continuously operated night and day? 
Was the practice of the railroad in splitting the hours of 
service a violation of the law? Does the act infringe upon 
liberty of contract? 


The government brief reviews the recommendations 
of President Roosevelt and of the Interstate Commerce 
Commission for legislation limiting the hours of employ- 
ment on railroads, and the subsequent act of Congress 
covering the case, and says the serious accidents on rail- 
roads, causing great loss of life, seemed to be in a great 
number of cases due to tired, worn-out employes 
and that the power of regulation by Congress, in- 
tended to safeguard life, should not be minimized. 
Property ought not to be imperiled, but human 
life must not be sacrificed. The act aims at in- 
capacity and seeks to prevent the spreading of the labor 
of employes over a whole 24-hour period. The object was 
to make the interstate highways safer for travelers and 
employes and to preserve life. It is claimed that the rail- 
road’s station and telegraph office at Corwith was con- 
tinuously operated night and day, and was within the 
meaning of the statute. The government contends that 
the period of nine hours commences when the operator 
goes to work, and continues nine hours therefrom. “The 
railroad’s practice of splitting tricks breaks into the con- 
secutive hours of rest which it was the intention of Con- 
gress that operators should have,” the brief continues. 
“The mischief sought to be remedied is the splitting of 
tricks and the long hours of service. The remedy is con- 
tinuous hours of rest. Hence, a period of nine hours of 


duty and no more in-any 24-hour period.” 
Robert Dunlap and Gardiner Lathrop, 


counsel for 
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the railroad, in their brief said the government 
gives a and unpractical construction to the 
act, and “strains at a gnat and swallows a camel.” 
They contend that the railroads under the law have the 
right to spread the nine hours of service Over a 24-hour 
period, on the ground that the strain otherwise incident 
to constant or continuous work would be relieved by 
giving an intermission of three hours. The brief cites 
twelve errors in the judgment of the lower court in finding 
the railroad for violation of the act. It is contended thai 
the Corwith office was not continuously operated night anid 
day and does not fall within the act, and that the practice of 
splitting the hours of service violates neither the letter 
nor the spirit of the law. 

It is contended that if the 9-hour provision was a; 
plicable to the case the railroad would not be liable, sinc: 
did not permit operators at the Corwith office to be on duty 
lcnger than nine hours in any twenty-four period, and the 
law does not forbid a splitting of the time or adjustment 
of the hours of service. The purpose of the law was to fix 
the number of hours and not the period within which the 
labor should be performed. Intermissions in the hours 
of labor are defended on the ground that they refresh th« 
workmen. 

The case of the Grand Trunk Western Railway vs 
the Railroad Commission of Indiana has been received 
by the Supreme Court on appeal, but no motions in th 
case have yet been made. 

The court has denied to review the following cases: 

A. J. Preston vs. the Chicago, St. Louis & New 
Orleans Railroad; Atlantic City Railroad vs. Mary S. 
Clegg, administratrix. 

A motion to dismiss or affirm the judgment of the 
lower court in the case of the Missouri, Kansas & 
Texas Railroad Co. vs. C. W. Richardson has _ been 
made in behalf of Richardson by Joseph W. Bailey and 
Rice Maxy, and opposed by Cecil H. Smith, 
Hagerman and Jos. M. Bryson, for the railroad. 

Motion to dismiss the case of the Vicksburg Water 
Works vs. the Yazoo & Mississippi Valley Railroad 
has been made by Victor H. Wallis, Edward Hayes 
and C. N. Burch for the railroad. F. S. Tyler and J. C. 
Bryson have asked for an extension of time on the 
motion. 

On motion of Counsel Maxwell Evarts for the South- 
ern Pacific Railroad Company, the court has granted 
the mandate im the case of that company vs. the Inter- 
state Commerce Commission, which sends the case back 
to the lower eourt for the reversal of the decision 
against the rates fixed by the Commission. 


WICKERSHAM ON THE COMMERCE COURT. 


Attorney-General Wickersham recently gave the House 
Committee on Appropriations some interesting informa 
tion regarding the relations of the Department of Justice 
to the Interstate Commerce Commission and the new Cou! 
of Commerce, in connection with the items for the work 
of the Department of Justice in connection with the other 
two, contained in the sundry civil bill. The Attorney-Gen- 
eral asked for $25,000 to protect the interests of the United 
States in the Commerce Court cases for the next fiscal 
year. He did not know definitely what the cost would be 
but “some time during the year we will find out what tla‘ 
is going to involve.” The commerce legislation of 15! 


narrow 


James 


year, he said, contemplates carrying it on practically 45 
There has been turned over to the )& 


a separate thing. 
partment of Justice from the Interstate Commerce Com 
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mission practically all the litigation that heretofore had 
been conducted by the Commission. He said a new sys- 
tem was created by the act and he could not tell what 
it is going to amount to until it had been tried out. This 
work would be separate from the anti-trust work, would 
stand on its own ground and develop in its own way. He 
understood there were about twenty-five cases pending in 
the various courts of the United States that will be trans. 
ferred by the act of the Commerce Court. This testimony 
was given several days before the decision in the rate 
hearings, Which Mr. Wickersham anticipated in the follow 
ing expression: “After the Commission gets done with 
hearing the applications for an increase of rates it is pos- 
sible there will be a great deal of litigation which will be 
thrown on us. All that ought to be new work by itself 
under a separate appropriation. It will doubtless lead to 
the creation of a special force to handle that business, 
akin to that under the Commission. Under the commerce 
act all cases and proceedings shall be brought by or 
against the United States, and it authorizes the Commission 
to intervene and be represented, if it pleases, by its own 
people, but in the first instance the brunt of the case is 
devolved upon the Department of Justice. I conferred 
with the Interstate Commerce Commission to ascertain 
their wishes in the matter, and they advised me that they 
had no disposition to do anything more than retain their 
own attorneys, who are necessary in their investigation 
work. Of course they must have those, but the work of 
prosecution and defense, they, as I underStand it, expect 
the Department of Justice to perform.” 

“They do not suspect that the interests of the Com- 
mission will be jeopardized?” asked Representative Fitz- 
gerald (Dem., N. Y.). “That is their present state of 
mind,” said Mr. Wickersham. “Of course, a different 
disposition might arise.’ He said the department: had 
$134,000 on hand for anti-trust and commerce proceedings, 
which would be used before the end of the year, July 1. 

Mr. Wickersham also said it was likely the Commerce 
Court would have an office in New York. 


EXTRA SESSION 


reat pressure is being brought to bear on Presi- 
dent Taft to induce him to change his plans about 
calling an extra session, but apparently without avail. 
It is represented to him that with the railroad situation 
confused by the rate decisions of the Interstate Com- 
merce Commission, and the Supreme Court about to 
hand down the Standard Oil and Tobacco Trust deci- 
sions, not to mention that on the corporation tax, the 
business world is now bearing about all it can stand 
and that financiers will have their hands full during 
the spring and summer without such complications as 
would inevitably ensue from an extra session, during 
which the democrats will undertake the revision of the 
tariff piecemeal. To these representations the President 
turns a deaf ear, contenting himself with the statement 
that the Senate, and not he, will be responsible for 
an extra session, and if the senators wish to avoid 
the calamities they have in mind, as well as others 
Which he foresees, they will bring Canadian reciprocity 
to a vote, which is all he asks. This being the situa- 
tion, those whose business will necessitate their pres- 
ence in Washington are canceling engagements else- 
Where, surrendering their reservations for European 
trips, extending their leases and in other ways making 
Teady for the session. It is possible that the date 
Will be fixed somewhat later than April 4, which is 
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the earliest date satisfactory to the democrats in the 
House. The republican leaders are urging further post- 
ponement and would be pleased to see it go over untii 
November. Meanwhile the jam in the Senate at this 
writing shows no signs of being unlocked, although the 
defeat of the proposed constitutional amendment has 
removed one obstacle to legislative progress. 


CONGRESS. 


The provision in the sundry civil appropriation bill 
authorizing the President to designate any member of 
the Interstate Commerce Commission or the Commerce 
Court to act as arbitrator under the Erdman. act, which 
was designed to allow Judge Knapp of the Commerce Court 
to act in this capacity because of his long familiarity with 
the proceedings, was amended on a point of order by limit- 
ing the designation to a member of the Interstate Com- 
merce Commission, thus excluding Judge Knapp. Repre- 
sentative Lenroot (Rep., Wis.) asked an explanation: of 
the provision when the bill was called up, which Chair- 
man Tawney (Rep., Minn.) of the appropriations com- 
mittee gave. He said that former Chairman Knapp of 
the Interstate Commerce Commission who, with the chief 
of the bureau of labor, had conducted the investigations 
and negotiations between railroad employes and employ- 
ers under the Erdman act, has since been made judge 
of the Commerce Court. “He is acquainted with the 
representatives of labor organizations and the questions 


that arise, and the change is to enable the President and 


the labor organizations to get the benefit of his experi- 
ence and knowledge with respect to the negotiations for 
the settlement of the controversies of- that kind,” said 
Mr. Tawney. Representative Bartlett (Dem., Ga.) made 
a point of order against it on the ground that it was 
new legislation. Mr. Tawney explained that Judge Knapp 
as judge of the Commerce Court could not serve as 
arbitrator under the Erdman act unless this legislation. 
was passed, and it was important, in view of his long 
experience in that service and his intimate and favor- 
able acquaintance with the labor organizations and em- 
ployers of labor. He said that Commissioner Clements 
had said that Judge Knapp’s services ought to be had as 
arbitrator in the future and it was of utmost importance 
that it be enacted. Mr. Bartlett did not think it wise to 
transfer the power under the act to the: Commerce Court. 
Mr. Tawney said it was hoped that the man who suc- 
ceeds Judge Knapp would become sufficiently familiar to 
qualify him in the case. Mr. Bartlett maintained that 
the interstate commerce commissioners were the ones to 
deal with the matter. He was willing to give the Presi- 
dent authority to select any member of the Commission 
he saw fit. Mr. Tawney said Mr. Bartlett failed to ap- 
preciate the importance of the negotiations under the 
Erdman act. An inexperienced man should not be put in 
charge of the negotiations. “It is only recently,” said 
Mr. Tawney, “that these two men (Messrs. Knapp and 
O’Neill), in negotiations carried on between many thou- 
sands of railroad employes and employers in Chicago re- 
sulted in averting what was soon to become one of the 
most serious strikes for Many years. It was by reason 
of the tact and peculiar qualifications of the men in 
charge of the negotiations that the strike was settled, 
and I hope the gentleman will accept the judgment of 
the Commission itself as well as of the President and 
the Commerce Court.” Mr. Bartlett said he appreciated 
the importance of the service rendered by Judge Knapp 
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as commissioner, but he did not believe that there was 
no one else whom the President could appoint. He 
thought there were perfectly competent men on the Com- 
mission who could be chosen with as much satisfaction 
to all concerned and without injury to the work. If 
Judge Knapp was indispensable to the country as chair- 
man of the Commission, he said, why did not the Presi- 
dent keep him there? Upon his motion the authorization 
to the President to appoint from the Commerce Court 
the arbitrator under the Erdman act was stricken out, 
leaving it to selection from the Interstate Commerce 
Commission. 

When the provision appropriating $150,000 for the 
Commission to enforce the various safety appliance acts 
was reached, Representative Esch (rep., Wis.) asked 
if it was sufficient to enforce all the safety appliance 
laws. Mr. Tawney thought it was. The specifications 
for enforcement of various laws were dropped this year 
and the Commission given broad general powers. Mr. 
Esch referred to Commissioner Clement’s testimony be- 
fore the committee that it would not be necessary to 
establish a new force to make investigations of railroad 
wrecks, and that he might detail some experts now in 
the Commission. He asked if the present experts on 
safety appliance standardization, etc., would have the 
necessary knowledge, experience and skill to investigate 
an important railroad wreck. Mr. Tawney thought they 
had. Their ability could not be doubted. He was sat- 
isfied that the men now employed on investigations 
of mechanical devices and safety appliances were quali- 
fied to investigate railroad wrecks. Mr. Esch did not 
question the competence of the inspectors to administer 
the safety appliance laws as to car equipment, but 
it seemed to him there ought to be a higher order of 
skill and knowledge to make investigation of accidents. 
Mr. Tawney thought the railroad men and the Com- 
mission experts were capable of administering the safety 
appliance provisions and of looking after wrecks. He 
did not believe in duplicating the service. All of the 
appropriations for the Commission were adopted without 
change. 


Representative Stanley (dem., Ky.) has introduced a 
bill to prohibit persons engaged in the manufacture and 
sale of railroad cars, locomotives, etc., from becoming 
directors in railroads in interstate commerce. The bill 
reads: 

“From and after June 30, 1911, no person who is 
engaged as an individual or as a member of a partner- 
ship, or as a director or other officer or an employe 
of a corporation, in the business, in whole or in part, 
of manufacturing or selling railroad cars, or locomotives, 
or railroad rails, or structural steel, or mining and 
selling coal shall act as a director or other officer or 
employe of any railroad company which conducts an 
interstate commerce business. 

“Any person who shall be guilty of a violation of 
this law shall be punished by a fine of $100 a day for 
every day during which he shall act as director, officer 
or employe of the railroad company, or by imprison- 
ment for such period as the court may designate, not 
exceeding one year, or by both such fine and impris- 
onment, in the discretion of the court.” 

By a vote of 46 to 40 Senator Lorimer of Mlinois 
was on Wednesday declared entitled to his seat. The 
announcement was greeted with applause. Lorimer re- 
ceived nine Democratic votes. 
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The sundry civil appropriation bill, the last of the 
appropriation measures, was reported to the House 
Thursday by the appropriations committee. It carries 
$140,590,030, an increase of $25,000,000 over the Dill last 
year, and $15,000,000 less than the estimates. 

The river and harbor conference report adopted by 
the Senate and House, continues the National Waterways 
Commission, which expires March 4, until November 4, 
to enable it to report on a canal from Pittsburg to Lake 
Erie and from Lake Erie to Lake Michigan. 

Senator Penrose (Rep., Pa.), from the committee on 
claims, has favorably reported the bill introduced in De- 
cember, 1909, by Senator Bacon (Dem., Ga.) paying $4- 
880.68 to the Georgia Railroad & Banking Company, for 
merly the Georgia Railresd Company, being the balance 
due it for the transportation of mails under contract 
prior to May 31, 1861, on three routes in Georgia. The 
amount was found due by .ae auditor for the Treasury 
Department and has been reported to Congress by the 
Treasury Department. 

Vice-President Sherman has appointed Senators 
Sutherland (Rep., Utah) and Chamberlain (Dem., Ore.) 
members of the employer’s liability and workman’s com- 
pensation commission, succeeding Senator Warner (Rep., 
Mo.), excused, and Senator Hughes (Dem., Colo.) deceased 

Employes of railroads on the Atlantic Coast lines 
have petitioned Congress for higher rates on _ trans- 
portation. 

Senator Lorimer (Ill.) has introduced an amend- 
ment to the postoffice bill to provide that the increased 
rate of postage on magazines shall not apply to in- 
dustrial and trade journals, whether issued weekly, 
monthly or otherwise. 

The resolution of Senator Borah (rep., Idaho) for 
the election of senators by direct vote of the people, 
instead of by the legislature, as at present, was de- 
feated in the Senate Tuesday for lack of a two-thirds 
vote, which was necessary. The vote was 54 to 33. 

The President has announced the appointment of 
John F. Ensign of Colorado as chief inspector, to act 
under the provisions of the new boiler inspection law. 
Frank McHansey of Oregon and C. P. Robinson of 
New York have been named as Mr. Ensign’s assistants. 

The House has passed the resolution for the inves- 
tigation of white phosphorus match factories, with 4 
view to the prohibition of the manufacture of these 
matches on July 1, 1912, and the prohibition of their 
sale after July 1, 1914. The investigation is to be made 
by a person to be appointed by the President. 

The deficiency appropriation bill contains an appro 
priation of $10,000 to enable the General Land Office to 
complete the examination and classification of lands in 
the Northern Pacific grant, act of July 2, 1864. 


at 


SOUTHERN COMMERCIAL CONGRESS. 


As the time approaches for the meeting, considerable 
interest is being manifested here in the third annual 
convention of the Southern Commercial Congress, which 
meets at Atlanta, Ga., March 8, 9, and 10. The South's 
physical recovery from the war, its resources, progress, 
prospects and its destined share in national] develop 
ment are the topics to be discussed by leading officials 
of the government and business men. An elaborate 
program has been prepared. 

President John M. Parker of New Orleans will 
open the sessions of the congress, and Governor Brow® 





March 4, 
of Geors 
Julian 8. 
Secretary 
of the p 
dresses 
“Agr 
of Agrict 
“Per 
Hines oO 
Manufact 
“Ele 
George 
“Bus 
W. Perk 
“Opr 
anaugh, 
“The 
New Yo! 
“The 
BH. Ds ® 
“Mal 
Barrett, 
“Org 
minister 
“The 
ness,” e} 
“The 
Tyson, } 
“At 
be made 
Routes,”’ 
traffic m 
service 
have be 
state Co 
charge ¢ 
LE. & 
Addr 
delivereg 
Pres 
retary ¢ 
McAdoo, 
“In Edu 
versity, | 
of New 
UINTAR 
The 
warded 
cases ag 
760 acre 
Paul, Mi 
to 211 
valuable 
latter ¢¢ 
A timbe 
Paso R; 
also per 
PULLM. 
Juds 
trict of 
car for: 


commer 












the 
use 
ries 


last 


by 
rays 
Y < 
ake 


> OR 
De- 
$4,- 
for 
ance 
tract 
The 
SUury 


the 


ators 
Ore.) 
com- 
Rep., 
ased 
lines 
Lrans- 


nend- 
eased 
o in- 
eekly, 


)) for 
eople, 
is de- 
thirds 


929 
oo. 


nt of 
to «act 
1 law. 
on of 
stants. 
inves- 
vith a 
these 

their 
. made 


appro- 
ffice to 
nds in 


derable 
annual 
~ which 
South’s 
rogress, 
levelop- 
officials 
laborate 


ns will 
. Brows 








March 4, 1911 





of Georgia will deliver an address of welcome, Gen. 
Julian S. Carr of Durham, N. C., making the response. 
Secretary Quarles will give a history and statement 
of the purposes of the Congress. Among the other ad- 
dresses will be the following: 

“Agricultural Obligation of the South,” 
of Agriculture James Wilson. 

“Perpetuating the South’s Lumber Wealth,” Edwin 
Hines of Chicago, president of the National Lumber 
Manufacturers’ Association, a native of Buffalo. 

“Hlectricity in the Development of the South,” 
George Westinghouse of Pittsburg. 

“Business Efficiency in Southern Progress,” George 
W. Perkins, New York. 

“Opportunities in Southern Finance,’ Arthur Kavy- 
anaugh, New York, banker. 

“The Field for Southern Bonds,’ A. M. 
New York, banker. 

“The Obligations of the Panama Canal,’ Senator 
H. D. Money, Mississippi. 

“Make Ready for the Panama Canal,” Director John 
Barrett, Pan-American Union, Washington. 

“Organizing for Foreign Trade,” Charles H. Sherrill, 
minister to Argentina. 


Secretary 


Harris, 


“The South’s Obligations in Statesmanship and Busi- 
ness,” ex-President Roosevelt. 

“The South’s Textile 
Tyson, Knoxville, Tenn. 

“At section meetings on commerce an address will 
be made on “Railroads, Southern Ports and Freight 
Routes,” by R. I. McKellar, Louisville, Ky., assistant 
traffic manager, Southern Railway, while in the public 
service corporations division the following speakers 
Judson C. Clements, of the Inter- 
state Commerce Commission; Charles Hansel, expert in 


Opportunities,” Col. L. D. 


have been invited: 


charge of railroad and canal valuation in New Jersey; 
L. E. Johnson, president, Norfolk & Western Railroad. 

Addresses on the “South’s Higher Thought” will be 
delivered as follows: 

President Taft, “In National Life; “in Law,” Sec- 
retary of War Dickinson; “In Business,’ William G. 
McAdoo, president, Hudson River System, New York; 
“In Education,” Chancellor Houston of Washington Uni- 
versity, St. Louis, Mo.; “In.Citizenship,” Governor Wilson 
of New Jersey. 


UINTAH RAILROAD SUITS. 


The General Land Office has prepared and for- 
warded to the Department of Justice for prosecution, 
cases against the Uintah Railroad to cancel patents to 
760 acres of coal land in Colorado, and against the St. 
Paul, Minneapolis & Manitoba Railroad to cancel patents 
to 211 acres of mineral lands, which control a most 
valuable water power site in Montana. A suit in the 
latter case has been filed by the Department of Justice. 
A timber trespass caSe against the Rock Island & El 
Paso Railroad, in New Mexico, to recover $25,282 is 
also pending in the Department of Justice. 


PULLMAN PORTER DECISION. 


—_— 


Judge Anderson, of the Supreme Court of the Dis- 
trict of Columbia, has decided that a porter in a Pullman 
car forming part of a passenger train in interstate 
commerce is an employe of the railroad company within 
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the meaning of the employers’ liability act of 1908. 
The decision was rendered in the case of George R. 
Robertson against the Baltimore & Ohio Railroad Com- 
pany. Robertson, on entering the employ of the Pullman 
Company, gave a release exempting not only the Pull- 
man Company, but any railroad company over whose 
line the Pullman cars might run, from any damages 
on account of injuries. Justice Anderson holds such 
agreements as null and void. Being an employe, the 
justice held he was entitled to the protection of the 
liability act. 


WASHINGTON NOTES. 


Robert O. Bailey of Illinois, private secretary to Secre- 
tary of the Treasury MacVeagh, has been nominated as 
Assistant Secretary of the Treasury, to succeed Charles 
D. Hilles, who will become secretary to the President 
at a later date. 

On motion of Senator LaFollette (Rep., Wis.) the 
Senate has ordered the decisions of the Interstate Com- 
merce Commission in the rate cases to be printed as an 
addition to the printed reports of the hearings, which will 
be issued. These were ordered printed some time ago, 
but have been delayed because of pressure on the govern- 
ment printing office. 

The Lighthouse Board has recently made some in- 
quiries as to the cheapest method of transportation of 
oil for that service, first to Tompkinsville for testing 
and then transporting it across the continent to Cali- 
fornia for the Pacific Coast lighthouses. The investiga- 
tion has not covered the question of getting as good oil 
on the Pacific Coast, thereby saving the cost of trans- 
portation. The bureau has had in mind whether it was 
desirable to get all the supplies in one place. It has 
instructed the inspectors to repert whenever in their 
opinion they can buy supplies cheaper in their district 
than the bureau can buy them in New York and ship 
them to the district. 

The Court of Claims has allowed the Pennsylvania 
Railroad a claim of $11,710 for army transportation. 

The auditor for the treasury has reported to Con- 
gress the allowance of the following additional claims: 

Baltimore & Ohio Railroad, 
Treasury Department, $195; 
Company, 


quarantine service, 
Southern Pacific Railroad 
transportation of the army and_ supplies, 
1903-4-5, $7,000; Pennsylvania Railroad, transportation of 
the army, 1907, $178; Chicago Great Western Railway, 
transportation of the army, 1908, $941; Galveston, Har- 
risburg & San Antonio Railroad, transportation of the 
army, 1908, $1,000; Pennsylvania Railroad, transportation 
of the army, 1908, $850; Chicago, Rock Island & Pacific 
Railroad, Indian Bureau, 1909, $94; Chicago, St. Paul & 
Minneapolis Railroad, same, $47; Southern Pacific, same, 
$68; Duluth & Iron Range Railroad, same, $123; Atchi- 
son, Topeka & Santa Fe, same, $44; Minneapolis, St. 
Paul & Sault Ste. Marie Railroad, same, $56; Chicago, 
Rock Island & Pacific, same, $104. 


ENDORSES MILLING-IN-TRANSIT BILL. 


St. Paul, Minn., March 3.—Commissioner Elmquist 
of the state railroad and warehouse commission has 
gone on record as being in favor of a bill that will 
permit the substitution, under milling-in-transit rates, of 
grain destroyed by fire or otherwise while in an elevator, 
the substitution to be made of grain from some other 
elevator. 
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DECISIONS OF COMMISSION 


Interstate Board Hands Down Rulings in Con- 
tested Cases 


Net Revenues Not Alone Controlling 


OPINION NO, 1497 
No. 1666. 
(20 I. C. C. Rep., 181.) 
BOARD OF RAILROAD COMMISSIONERS OF IOWA 
vs. 
ILLINOIS CENTRAL RAILROAD COMPANY ET AL. 
Submitted January 9, 1910. Decided February 13, 1911. 


1, The net revenues of a carrier have often an undoubted and 
important bearing upon the question of the reasonableness 
of its rates, but the fact that they are greater than the 
returns on ordinary business enterprises is not sufficient 
in itself to justify a finding that the rates are exces- 
sive; the value of the service and other factors that enter 
into the construction of rates must also be taken into 
consideration. 

9 


2. A total charge approximating 30 cents per passenger, con- 
sisting of a toll of 25 cents and mileage, for passage across 
the Dubuque bridge, found not to be unreasonable when 
viewed from the standpoint of all the carriers partici- 
pating in the traffic. 

H. W. Byers and John R. Waller for complainant. 

Blewett Lee and J. M. Dickinson for Illinois Central 
Railroad Company and Dunleith & Dubuque Bridge Com- 
pany. 

A. G. Briggs, G. W. Markham, W. J. Ainsworth, Davis, 
Kellogg & Severance, and Hurd, Lenehan & Kiesel for 
Chicago Great Western Railway Company. 

Hale Holden and Chester M. Dawes for Chicago, Bur- 
lington & Quincy Railroad Company. 


Report of the Commission. 
HARLAN, Commissioner: 

The complaint in this case concerns a fare of 30 cents 
charged by the defendant railroad companies, as the com- 
plainant alleges, for the transportation of passengers, both 
locally and on through journeys, over the bridge of the 
Dunleith & Dubuque Bridge Company between Dunleith 
or East Dubuque, in the state of Illinois, and Dubuque, 
in the state of Iowa. It is alleged that the rate is exces- 
sive and unreasonable in and for itself, as well as dis- 
criminatory in that the defendants do not make the 
charge on passenger traffic between Dubuque and Chi- 
cago, although the 30-cent fare is demanded of passengers 
traveling between Illinois points west of Chicago and all 
stations in Iowa, including Dubuque. 

The history of the bridge is this: The Dunleith & 
Dubuque Bridge Company was incorporated under a special 
act of the legislature of Illinois, approved February 14, 
1857, enacted for the purpose of securing the erection of a 
bridge across the Mississippi River at this point. The 
act provided that the work should be commenced within 
two years and be completed within ten years after the 
date of its passage. But the authority of the federal gov- 
ernment to span the river with a bridge at that point was 
not given until July 25, 1866, when an act of Congress was 
approved authorizing the erection of such a structure. At 
that date no part of the work had been done by the bridge 
company, and a second act was therefore passed by the 
legislature of Illinois, approved March 8, 1867, extending 
the time for the commencement and the completion of 
the enterprise. A bridge company of the same name filed 
its articles of incorporation in the state of lowa on June 
3, 1867. On July 6 of that year the two bridge companies, 
apparently under proper authority in the general laws of 
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the state of Illinois, were consolidated under the nar 
of the Dunleith & Dubuque Bridge Company, and that 
is the company now before us. The consolidation was sul 
sequently ratified by a special act of the legislature of the 
state of Iowa, approved February 28, 1907. 

The actual erection of the bridge was commenced 
in 1867, and the structure appears to have been completed 
during 1870. The bridge proper consists of a draw and 
five spans, and is 1,536 feet in length. It was built purely 
for railroad purposes and has room for only one track. 
The passenger station of the Illinois Central in Dubuque 
is about three-fourths of a mile south of the west end 
of the bridge, and the bridge track is extended to that 
station and is owned by the bridge company. Its totai 
trackage is 6,891 feet in length. The distance between 
the east end of the bridge and the Illinois Central pas- 
senger station in East Dubuque is 1,400 feet. This track 
is owned by the railroad company. The distance from 
the station of the Illinois Central in Dubuque to its pas- 
senger station in East Dubuque is about 1.6 miles. 

The material facts in the financial history of the 
bridge company, as we gather them from the record, are 
as follows: The original cost of the draw and six spans, 
together with the abutments and piers, seems to have 
been $589,989.92. The total amount expended on the 
bridge, including the last-named item, from June, 1867, 
to February 14, 1895, was $1,016,862.82. This sum em- 
braces expenditures for replacements and betterments 
during those years, but does not include the cost of 
ordinary maintenance and repairs. During the years 1896 
to 1898 the bridge was partially rebuilt, but at what cosi 
is not definitely shown on the record. It is to be observed 
that the total value of the property, as assessed by the 
taxing authorities of the two states, is $1,864,048. Of this 
amount $1,090,000 is assessed in Illinois and $756,048 in 
the state of lowa. 

The Illinois Central Railroad was completed to East 
Dubuque in 1854, and on November 13, 1867, it joined with 
the Dubuque & Sioux City Railroad Company, the latter 
comprising what is now known as the Illinois Central lines 
west of the Mississippi River, in an agreement with the 
bridge company wherein the latter undertook to erect 
the bridge and to maintain and keep it in repair in per- 
petuity. In this agreement the bridge company granted 
to the two railroad companies the perpetual right to use 
the bridge. The bridge company also agreed to furnish 
to the Illinois Central land in Dubuque “sufficient to en 
able it to transact its freight and passenger business in 
said city, and to prepare and maintain a proper and suffi- 
cient railroad track from such bridge to the said land.’ 
The two railroad companies on their part agree to use the 
bridge in perpetuity; to pay the bridge company 25 cents 
for each passenger carried by them across the river; and 
on freight to pay a graduated rate per 100 pounds, de 
creasing, in accordance with a schedule set forth in the 
agreement, as the tonnage increases. Should the freight 
earnings of the bridge company from all sources fall be 
low $80,000 in any one year, the deficiency is to be made 
up by the two railroad companies. Any surplus revenue 
from freight over $150,000 is to be divided three-sixths 
to the bridge company, two-sixths to the Illinois Centra’, 
and one-sixth to the Dubuque & Sioux City Railroad Com- 
pany. 

Under the terms of the agreement other railroad col 
panies are permitted to use the bridge in the transpor'* 


tion both of freight and passengers; and on January 2°. 


1888, the Chicago, St. Paul & Kansas City Railway Com 
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pany, now known as the Chicago Great Western Railway 
Company, acquired that right under a contract with the 


pridge company. On February 25, 1889, a substantially 
similar contract was made with the Chicago, Burling- 
ton & Quincy Railroad Company. By the terms of these 
agreements the Chicago Great Western is required to pay 
to the bridge company, in monthly installments, an annual 
rental of $30,000, and the Chicago, Burlington & Quincy 
an annual rental, in monthly installments, of $18,000. The 
difference in the amounts paid by the two companies is 
ascribed on the record to the fact that the bridge has 
greater value to the Chicago Great Western than to the 
Burlington. The former runs into and beyond Dubuque, 
while the latter does not run into Dubuque at all; its 
main line stops at East Dubuque and its passengers are 
carried across the river to Dubuque on a “stub” train. In 
addition to their fixed rentals each line using the bridge, 
including the Illinois Central and the Dubuque & Sioux 
City, is required monthly to pay a share of the cost of 
maintenance, repairs and taxes, based upon the propor: 
tion which the wheelage of each company bears to the 
entire wheelage over the bridge during each month. 

Between East Dubuque and Galena Junction, a dis- 
tance of about 13 miles, are two tracks, one of which 
belongs to the Illinois Central and the other to the Bur- 
lington. Under a contract between them these tracks 
are used by all the companies mentioned in this proceed- 
ing, one track being used for eastbound trains and the 
other for westbound trains. In this agreement the Great 
Western undertakes to abstain, so far as it legally may, 
from taking any freight or passenger traffic to or from 
East Dubuque or to or from any point between East Du- 
buque and Galena Junction. In order to carry out this 
stipulation neither the passenger nor the freight trains 
of the Great Western are stopped at East Dubuque. In 
the original contract between the bridge company, the 
Dubuque & Sioux City, and the Illinois Central, the right 
was reserved to the latter company to arrange the time- 
table and running regulations of any other lines that 
might later acquire the right to use the bridge. There 
are no local bridge trains between Dubuque and East 
Dubuque and the very limited passenger traffic by rail 
between the two points is carried on the through trains 
of the Illinois Central and the stub train of the Burlinz- 
ton, which connects at East Dubuque with all through 
trains of that road. 

It is apparent from these facts that the Lllinois Cen- 
tral Railroad Company dominates the situation; it owns, 
or at least indirctly controls, the bridge company, 
and it controls the Dubuque & Sioux City Railroad 
Company. In a proceeding against it by the attor- 
ney-general of Illinois for an accounting under its 
charter and a provision in the state constitution requir- 
ing it to pay the state annually 7 per cent of its gross 
earnings, it was said that the Illinois Central had financed 
the bridge company, or at least had subscribed exten- 
Sively to its original issue of capital stock. In this pro 
ceeding, that was denied by counsel. But the record 
contains much testimony as to the relation between the 
Nilinois Central, the bridge company, and a company known 
as the Mississippi Valley Corporation. All but 5 shares 
of the capital stock of the bridge company are owned by 
the Mississippi Valley Corporation, the latter being in 
turn owned, at least substantially, and being absolutely 
controlled, by the Illinois Central Railroad Company. Its 
officers, as well as the officers of the bridge company, 
are also officers of the railroad company. It will not be 
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necessary, however, closely to examine the record in order 
to ascertain with exactness the relation between the 
three companies. It suffices to say that counsel for the 
Illinois Central Railroad Company during the argument be- 
fore us admitted that for all practical purposes and for all 
ends sought in this complaint, the Illinois Central might be 
regarded as the owner of the bridge in question. We turn 
our attention, therefore, to the reasonableness of the 
rates that are exacted by the several defendants for the 
transportation of passengers by rail over the river between 
Dubuque and East Dubuque. 

From a statement filed of record by the defendant it ap- 
pears that the total income of the bridge company for 
the last ten years has averaged about $175,000 a year. 
This amount includes the $30,000. yearly rental paid by 
the Chicago Great Western and the $18,000 paid by the 
Burlington, which amounts seem to be credited to the 
total freight receipts of $150,000 paid by the Illinois Cen- 
tral. It also includes the 25 cents paid by the Illinois 
Central to the bridge company for each passenger trans- 
ported across the bridge. The $175,000 would therefore 
seem to be a net yearly income, since the cost of main- 
tenance, repairs and taxes are paid by the three com- 
panies using the bridge in proportion to their wheelage. 
The total income of the bridge for the last five years has 
averaged about $181,000, from which it may fairly be 
inferred that its earnings in the future are not likely to 
be diminished, so long at least as no other bridge is 
erected by competitors at or near that point. In round 
numbers, the net earnings of the bridge company are 
said to amount to about 20 per cent on the original cost 
of the structure, and this fact the complainant strongly 
urges upon our attenticn as a reason for requiring a re- 
duction in the amount of the bridge tolls exacted on pas- 
senger traffic. As a matter of fact, however, these re- 
sults to the bridge company appear as book accounts 
only. Apparently it has no actual cash transactions. The 
Illinois Central really pays it nothing under the contract 
between them; this is all adjusted by bcok entries. The 
rentals due from the’! Burlington and Chicago Great West- 
ern, aS we understand the matter, are handled in the 
same way. Considered, therefore, from the standpoint of 
the Illinois Central, as the owner of the bridge and the 
beneficiary of all its revenues, the result of the bridge 
operations, when analyzed, seems to be that the Illinois 
Central receives a guaranteed income of $48,000, being the 
sum of the annual rentals paid by the cther two lines; 
it also collects upon its own passenger traffic across the 
bridge from $20,000 to $30,000 a year. Out of these gross 
cash revenues aggregating, say, from $70,000 to $80,000 
annually, it pays its proportion, according to wheelage, 
of the cost of maintenance, repair and taxes; the balance 
of those items of expense being paid through the Illinois 
Central by the Burlington and Chicago Great Western. 
What remains of the gross annual revenues thus received 
by the Illinois Central is the net income that accrues to 
it from its ownership of the bridge, after all its traffic, 
both freight and passenger, has been moved across it. 
It is only by assigning the, contract value to this traffic 
movement over the bridge that the earnings of the bridge 
company cn the investment can be said to approximate 
so large a percentage as above indicated. 

But the fact that the net revenues of the [Illinois 
Central from its ownership of the bridge, when so esti- 
mated, may be greater than the returns on ordinary busi- 
ness enterprises, is not sufficient in itself to justify a 
holding that the bridge tolls are excessive. Bridges are 
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and have been regarded as precarious properties; they 
may be damaged or entirely swept away by ficods, and the 
erection of other bridges nearby may draw away their 
tenants and thus seriously affect their earning capacity. 
The net revenues have an undoubted and often an im- 
portant bearing upon the question of the reasonableness 
of rates, but the value of the service to the shipper and 
the other elements so often referred to as entering into 
the reasonableness of rates must also be taken into con- 
sideration. In this connection Canada Southern Ry. Co. 
vs. International Bridge Co., 8. App. Cases, 731, is not 
without interest. A railroad company may be operated 
with a less return than it ought to enjoy or even at a 
loss, but neither condition of affairs would justify the 
exaction by it of rates that are higher than they reason- 
ably should be for services performed, all things being 
considered. So also the fact that the net earnings of 2 
carrier may be large does not of itself justify us in fixing 
a rate at less than is reasonable for the service, all other 
things being ccnsidered. While bearing in mind the 
generous returns received on the bridge investment by the 
Illinois Central, we must therefore also consider what 
else is disclosed upon the record. 


On the argument the principal defendant emphatically 
denied that every passenger carried across the bridge 
pays a toll of 30 cents or even of 25 cents. In support 
of its contention an exhibit was filed showing payments 
made by 15,095 passengers over its own line that crossed 
the bridge during the month of July, 1908. Of these, 
23.4 per cent paid nothing in addition to the regular fare 
constructed on a mileage basis, 40 per cent paid 10 cents 
in addition to the regular fare, and 36.6 per cent paid the 
full arbitrary of 25 cents in addition to the regular mile- 
age rate basis. The average passenger toll paid to that 
defendant during that month, which was selected, as is 
explained, because it was the last month for which the 
accounts had been made up prior to the hearing, is said 
to have been 13.15 cents per passenger. Upon inquiry the 
Chicago Great Western was unable to give us exact fig 
ures, but it estimates that during the fiscal year ending 
June 30, 1909, it carried about 85,000 passengers across 
the bridge, of which only about 35,000 paid fares involving, 
on account of the bridge toll, something in addition to 
the regular mileage basis. Of these 35,000 passengers 
10,000, as is estimated, paid fares that included the full 
bridge arbitrary of 25 cents; the remainder of the 35,009 
passengers paid fares that averaged about 10 cents for 
the bridge service in addition to the regular mileage. On 
the other hand, the Burlington asserts that it carried but 
32,842 passengers over the bridge during the fiscal year 
ending June 30, 1908, and that the cost to it for the serv- 
ice performed was 37 cents per passenger. It must be 
remembered, however, that for its rental of $18,000 a year 
and its proportion of the cost of bridge maintenance the 
Burlington not only gets all its passengers across the 
bridge, but all its freight as well. This is equally true of 
the Chicago Great Western; and the actual results, so 
far as the Illinois Central is concerned, have heretofore 
been explained. 

We have not been able to verify any of these statis- 
tics, but assuming their approximate accuracy, the figures 
of the cost per passenger are of the sort that require 
explanation. Each of the defendants collects the full 
amount cf the bridge toll on passenger traffic from all- its 
local points west of Chicago and from all other points 
where competition permits it to do so. It is only from 
competitive points that they collect less than their regular 
mileage rate, plus the bridge arbitrary., The Chicago Great 
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Western, being the short line from Chicago to Dubuque, 
is the only one of the defendants that gets its full mileage 
on passenger tickets between those points, plus the bridge 
arbitrary, and the other defendants with their longer 
hauls are compelled to meet its rate. The result is that 
the fare of the Burlington from Chicago to Dubuque is 
shown on its tariffs as being only 10 cents higher than its 
fare to East Dubuque; and the Illinois Central, being in 
the same position by its longer mileage, is compelled to 
meet the rate of the Chicago Great Western from Chi- 
cago to Dubuque, and does so by publishing a fare to 
Dubuque that is also but 10 cents higher than its fare to 
East Dubuque. If there were no bridge to cross, the IIli- 
nois Central and the Burlington, with their longer lines 
from Chicago to Dubuque, as heretofore stated, would 
still have to meet the fare of the Chicago Great Western 
based on its shorter mileage between those points. It is a 
more accurate statement, therefore, to say, not that the 
Illinois Central and the Burlington do not receive the full 
bridge arbitrary on their passenger traffic from Chicago 
and other competitive points, but, as heretofore stated, 
that they shrink their mileage basis in order to meet the 
fares of the short lines. It definitely appears, in fact, that 
the Illinois Centra] on its books credits 25 cents to the 
bridge company out of each fare collected by it that in- 
volves a passage acrcss the bridge. We are therefore 
brought to the question put in issue by this complaint 
whether the bridge toll exacted by the defendants is not 
unreasonable. 

It is urged that a bridge a mile long ought to be 
regarded as simply a mile of the carrier’s track and ought 
not to be the foundation for any separate or higher 
charge. This, however, is nct the generally accepted 
view. By reason of the great cost of such structures a 
bridge has been regarded more or less generally as adding 
a constructive mileage to the carrier’s line for which an 
additional charge may be exacted. Moreover, bridges are 
ordinarily built and operated by separate companies, al 
though not infrequently, as in this case, the bridge com- 
panies are owned by the carrier or carriers that use the 
bridge. As a rule, the accounts of the bridge companies 
are kept separately and the rights of the owning carrier 
or carriers to use the bridge and the compensation there- 
for are established and controlled, as in this instance, 
by formal contract. The compensation is ordinarily fixed 
in the form of a definite toll per passenger and some- 
times a more or less definite charge is assessed on freight. 
The carriers usually lay the burden upon the traveling 
and shipping public by adding the tolls to their regular 
fares and rates, and these additional charges have been 
recognized as valid by the Commission. Frt. Bureau of the 
Cincinnati Chamber of Commerce vs. C., N. O. & T. P. 
Ry. Co., 7 I. C. C. Rep., 180; Commercial Club of Omaha 
vs. C. & N. W. Ry. Co., 7 I. C. C. Rep., 386. Moreover, 
the practice of making a higher charge on account of 
the bridge haul, besides being an old one, seems to be 
more or less usual where competitive conditions admit 
of an additional charge. An examination therefore of 
the tolls paid, in the form of additional or higher 
charges or otherwise, for bridge service in this region 
and elsewhere throughout the country will throw some 
light upon the charges exacted by these defendants 
and is the most obvious test of its reasonableness. 

Such an investigation has been made with some 
care, and it reveals the fact that there is no general 
rule with respect to the bridge arbitraries. In many 
cases the bridge toll includes the transportation, while 
in other cases an additional charge for the transport: 
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tion over the bridge upon the regular mileage basis is 
added to the toll. This is the case here with the Chi- 
cago Great Western, which, as stated, is the short line 
between Chicago and Dubuque; and we understand this 
to be the case with the short lines between Dubuque 
and competitive points west of Chicago. It is also the 
case with the fares of the defendants from all noncom- 
petitive points. In all such cases the defendants here 
exact a bridge toll of 25 cents per passenger, and also 
collect the usual mileage rate for the distance covered 
by the bridge, its approaches and tracks; this makes a 
total charge of approximately 30 cents per passenger 
for the carriage across the river. Some of the bridges 
are of greater length than the Dubuque bridge and have 
longer approaches, while others are shorter and have 
shorter approaches. The charge for a passage over sev- 
eral of them is as much as 50 cents. The more usual 
toll is 25 cents, to which in about half the instances 
examined the mileage rate is added. Testing the charge 
of 25 cents for passage over this bridge with the tolls 
exacted for passage over other bridges we find it not 
unreasonable. And without laying down any principle 
for application elsewhere but confining our ruling to 
the Dubuque bridge, we are not prepared to say on this 
record that the addition to the bridge toll of the usual 
mileage fare on passenger traffic to and from noncom- 
petitive points is unreasonable. Viewing the situation 
from the standpoint of all the lines using the bridge we 
see no justification for the very extensive disturbance 
of the passenger schedules in effect in this region that 
would follow a finding in conformity with the prayer of 
the petition. 

There remains for consideration the question of the 
local fares for the carriage of passengers between Du- 
buque and East Dubuque. The record shows that the 
bridge is not a convenient avenue for passage by rail 
between the two places, and that on the average not 
more than ten tickets per month have been sold by the 
Illinois Central Railroad Company locally between the 
two points. Its station in Dubuque is remote from the 
business district of the city. Near the railroad bridge 
is a footbridge built by an independent and private 
company which has no tracks of any kind. During the 
fiscal year ending May 1, 1909, as we are advised, 91,615 
round-trip foot-passenger tickets were sold across this 
bridge, the round-trip fare being 5 cents. During the 
summer months a ferry carries passengers across the 
river for 5 cents, running every fifteen minutes. Under 
these circumstances we are not inclined to disturb the 
local fare between the two points. 


The complaint must be dismissed and it will be so 
ordered. 


Assessment of Demurrage Upheld 
OPINION NO. 1486 
No. 3403. 
(20 I. C. C. Rep., 153.) 
RIVERSIDE MILLS 
vs. 

CHARLESTON & WESTERN CAROLINA RAILWAY 

COMPANY ET AL. 
Submitted November 25, 1910. Decided February 13, 1911. 


On account of damage to complainant’s mill and stock, occa- 
sioned by flood, complainant was unable to receive and un- 
load promptly certain inbound shipments, although carriers 
were in a position to make deliveries; Held, That the assess- 
ment of demurrage charges was not unreasonable or unjust. 
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R. J. Southall for complainant. 
R. Walton Moore for defendants. 


Report of the Commission. 
BY THE COMMISSION: 

Complainant is a corporation engaged in the manu- 
facture and sale of cotton waste and has its factory and 
principal office at Augusta, Ga. Its petition, filed July 
19, 1910, alleges that the collection by defendants of de- 
murrage charges, aggregating $688, upon cars delivered 
at its factory from points outside of Georgia, between 
August 25 and September 29, 1908, was unreasonable, and 
it asks for refund thereof. 

During the period stated Augusta was visited by a 
flood of such proportions that for a time all industries along 
the water front were paralyzed and for a shorter period 
the defendants were unable to effect delivery of cars. The 
tariffs provided for assessment of demurrage charges of 
$1 per car per day after expiration of a prescribed free 
time. At the hearing complainant did not attack the de- 
murrage charge of $1 per car as unjust of itself, but stated 
that under the circumstances the assessment of the charge 
was unreasonable. As the delivering carriers were com- 
pelled to pay car rental at the rate of 25 cents per day 
to the lines owning the equipment delivered to complain- 
ant, it reduced the claim for reparation to basis of 75 cents. 
per car per day, or to a total sum of $516. 

At the time of the flood, August 26 to 29, 1908, com- 
plainant had stored in its warehouse some 40,000 bales of 
cotton waste. The receding water left deposits of silt 
and mud. Complainant’s mill machinery was disabled, 
about 1,000 of its bales of cotton waste were swept down 
the river, and some 10,000 bales stored in the lower floors 
were damaged. Complainant was unable to remove these 
on account of the water which rapidly inundated the base- 
ment of the mill, and rose to a height of 30 inches on the 
mill floor. Due to the fact that other industries were 
similarly injured, labor was scarce and storage room ata 
premium. 

The sidetrack leading to complainant’s mill was un- 
dermined and partially destroyed. This track was built 
by the Augusta Terminal Railway Company (whose prop- 
erty'is now owned by the Charleston & Western Carolina 
Railway Company) under a contract providing for main- 
tenance by the railway company. Until repairs to the 
track were completed, about September 1 or 2, 1908, no 
cars could be set into complainant’s mill, and no demurrage 
charges were assessed until after defendants were in a 
position to make delivery on the sidetrack. Complainant 
concedes that the cars were not received in such numbers. 
as to preclude prompt release had it been able to unlcad 
them. 

All parties agreed that the period for which the de- 
murrage charges were assessed covered only the time dur- 
ing which the defendants were able to make delivery; that 
complainant did not receive the inbound shipments, be- 
cause it had first to take care of its damaged goods and 
repair the injury to its mill caused by the flood; that the 
demurrage accrued on account of complainant’s inability 
to unload the cars promptly, due to scarcity of labor and 
lack of storage facilities for the material already on hand; 
and that proper notice of arrival was given by the carriers. 

The tariffs effective during the period for which de- 
murrage was assessed provided that no demurrage charges 
would be collected— 


When the condition of the weather during the time pre- 
scribed for loading or unloading cars or removal of freight is 
such as to render it impossible to release cars or remove freight 
without serious damage to the freight. 
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The rule as amended April 1, 1910, and now in effect, 
provides that no demurrage charges will be collected when 
the detention is caused by: 


Weather Interference. 


(1) When the condition of the weather during the prescribed 
free time is such as to make it impossible to employ men or 
teams in loading or unloading, or impossible to place freight 


in cars, or to move it from cars, without serious injury to 
the freight. 


(2) When shipments are frozen so as to prevent unloading 
during the prescribed free time, or when, because of high water 
or snowdrifts, it is impossible to get to the cars for loading 
or unloading during the prescribed free time. 


The latter rules are a revision of the former in more 
definite terms. 

It cannot be said that weather interference as defined 
in either of the rules was responsible for detention of the 
cars. The trouble lay inside the mill itself. During the 
period when the carriers were unable to deliver cars at the 
mill no demurrage was charged. As soon as they could 
do so defendants tendered the shipments which had ar- 
rived. These might have been handled more expeditiously, 
except for the damage to complainant’s mill, for which the 
defendants were in no wise responsible. Had complainant 
unloaded these shipments it would have been forced to 
seek other storage space for them. Although we are not 
informed of the cost of such storage, it seems fair to assume 
that the use of the carriers’ equipment was, under the 
circumstances, to complainant’s advantage. 

Upon consideration of the facts disclosed by the rec- 
ord, we are of opinion that the assessment of the demurrage 
charges in this case was not unreasonable or otherwise 
unlawful, nor do we find that defendants’ demurrage rules 
as applicable to these shipments are unreasonable. The 
complaint will be dismissed, and an order will be issued 
accordingly. 


Fixes Ratings on Lard Substitutes 


OPINION NO. 1495 
No. 3296. 


(20 I. C. C. Rep., 174.) 
NUCOA BUTTER COMPANY 
vs. 
ERIE RAILROAD COMPANY ET AL. 


Submitted January 15, 1911. Decided February 14, 1911. 


Complainant refines cocoanut oil, and ships, under trade 
names, a pure cocoanut oleine, which is chiefly used as a 
substitute for lard, and a pure cocoanut stearin, which is 
used as a substitute for cocoa butter. Defendants, under 
the Official Classification, rate complainant’s oleine with 
cocoanut oil and rate its stearin with cocoa butter; Held, 
That cocoanut oleine competing mainly with lard and lard 
compounds should be rated not higher than lard and lard 
substitutes, and that this record furnishes no ground upon 
which to modify the present rating of cocoanut stearin. 


Charles Conradis for complainant. 
H. A. Taylor and T. H. Burgess for defendants. 


Report of the Commission. 
CLEMENTS, Chairman: 

The issue presented in this case is one of classifi- 
eation alone. The defendants named are 29 carriers by 
rail operating in what is known as Official Classification 
territory, which may roughly be described as extending 
north of the Ohio and James rivers from the Atlantic 
Coast to the Mississippi River. 

Complainant is a corporation engaged in refining 
vegetable oils, and, at present, has its principal place 
of business at Soho Park, N. J., on the line of the Erie 
Railroad. Its chief products, made from crude cocoanut 
oil, are a pure cocoanut oleine known by the trade name 
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of Nucoline, and a pure cocoanut stearin known by the 
trade name of Nucoa Butter. Under the classification 
now in force, Nucoline takes third-class rates for less- 
than-carload shipments and fifth-class rates on carloads. 
Nucoa Butter now takes second-class rates, less-than- 
carload, and third-class, carload. Neither Nucoline nor 
Nucoa Butter is specifically rated in the Official Classi- 
fication, nor are other proprietary articles of the same 
composition named therein; but the defendants class 
Nucoline and similar articles under ‘cocoanut oil,” and 
class Nucoa Butter and similar articles under 

butter substitutes,” and thereby obtain the ratings. 


The prayers of the complainant are that Nucoline 
be classed with “lard substitutes,’ which would not 
change the carload rating, but would apply rule 26 of 
the Official Classification to shipments in  less-than- 
carload quantities, or rates 20 per cent below third-class 
rates, but not lower than fourth-class rates; and that 
Nucoa Butter be classed and rated with “cocoanut oil;” 
that is, third-class, less-than-carload, and fifth class, car- 
load. 

The evidence is very full and clear as to the physi- 
cal characteristics and actual uses of Nucoline and Nu- 
coa Butter. Nucoline is a bland cocoanut oleine, resem- 
bling lard when in the solid state, but less liable than 
lard to become rancid. Its melting point is about 71 degrees 
F.; in bulk, due to non-conductivity, it retains its physical 
condition, either as a fat or as an oil, for some time 
after this critical temperature has been passed. It is 
used for nearly all culinary purposes for which lard or 
lard compounds may be used, but there are advantages 
to be derived from the use of lard in some instances 
and countervailing advantages from the use of lard sub- 
stitutes, or of Nucoline, in others. Nucoline, or pure 
cocoanut oleine, is in good demand for domestic use, 
where for hygienic or other reasons it is not desirable 
to mix animal and milk fats in ordinary cooking; in 
such use it is a substitute for lard. In the baking indus- 
tries it is used as a shortening for bread, cakes, biscuit 
and the like, the evidence indicating that the quality of 
the finished goods varies with the kind of shortening 
used; butter giving one grade of goods, lard another, 
lard compounds another, and Nucoline still another. 
Among confectioners, cocoanut oleine is used as a slab 
dressing, and for salting peanuts and the like, and in 
such use is more desirable than are fats or oils, which 
are more easily rendered rancid. With these modifica- 
tions in mind the effect of the evidence is clearly to 
show that Nucoline is used as a substitute for lard. 

Lard is rendered and purified hog fat; lard substi- 
tutes or compounds are generally cémpounds of cotton- 
seed oil and beef tallow in the proportions of 80 per 
cent of the former to 20 per cent of the latter. The 
evidence does not show the melting points of lard and 
lard substitutes, but it does show that for domestic uses 
these articles are packed in tin pails having slip or 
unsealed covers. Nucoline, for domestic uses, is packed 
and shipped in sealed tin cans or pails, and it would 
appear to be a fair inference from this fact, as well as 
from the whole record, that Nucoline, or cocoanut oleine, 


has a lower melting point than either lard or lard sub- 
stitutes. 


“cocoa 


In price, Nucoline has varied from 8 cents per pound 
in 1996 to 12% cents in 1910; between the same dates 
lard has varied from 8 cents to 14.43 cents, and lard 
substitutes or compounds from 5% cents to 10% cents. 
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Lard, of course, follows the price of hogs; lard substi- 
tutes follow the price of lard, but Nucoline does not 
answer to the fluctuations of these commodities. The 
price of Nucoline has been governed in the past mainly 
by the price of crude cocoanut oil, and only in a small 


degree, if at all, by the price of lard. In Decem- 
per, 1910, when cash lard in New York City was declin- 
ing and sold for about 11 cents per pound, Nucoline was 
advanced from 12 cents to 12% cents per pound; at the 
same time lard compounds, or lard substitutes, sold as 
low as 9 cents per pound. 

From these facts it will be seen that the price of 
Nucoline is independent of the price of lard or of lard 
substitutes; this, however, does not prove that Nucoline, 
or cocoanut oleine, is not properly to be considered as a 
substitute for lard, but merely bears out the rest of the 
facts before us to the effect that cocoanut oleine as a 
substitute for lard or lard compounds has valuable quali- 
ties that commend it to the public irrespective of the 
relative prices of these articles. Whether cocoanut 
oleine, under its various trade names, sells at any given 
time at a price higher or lower:than the price of lard 
is not of great moment; the important matter, from a 
classification point of view, is the relative cheapness of 
the two commodities as compared with butter, and 
with olive and peanut oils, or similar cooking fats. 

The main objections urged by the defendants, to the 
rating or classification of cocoanut oleine with lard and 
lard substitutes were that it is practically oil; that it is 
of higher value than the cocoanut oil from which it is 
made; that it does not compete with lard in the sense 
that other substitutes of lower value compete; and that 
the commercial conditions do not make such classifica- 
tion necessary. Food oils, indeed all oils, excepting ani- 
line and essential oils, in wooden barrels, under the 
Official Classification take third-class rates in less-than- 
carload shipments and fifth-class rates in carloads: cot- 
tonseed oil in the form of a lard substitute, however, is 
rated under rule 26 lower than third class, and yet in 
price, in desirability for use in ‘cooking, and in other 
ways, it is a commodity of greater value than the crude 
cottonseed oil from which it is made. Crude cocoanut 
oil cannot compete with lard, but refined cocoanut oleine 
can and does so compete and without regard to whether 
lard or cocoanut oleine is the higher in price. 

Upon the record before us we are of the opinion, 
and therefore find, that Nucoline, or pure cocoanut 
oleine, is entitled to be classified with lard and lare 
compounds, and that any discrimination in the rates 
applied on these commodities is undue. 

Nucoa Butter, the other refined product of the 
complainant, is a pure cocoanut stearin. At all ordinary 
temperatures it is a solid and is shipped in cakes or 
blocks packed in boxes. Its chief uses are found in 
the manufacture of confectionery and bakery articles of 
high grade, and in such uses it is undoubtedly a sub- 
Stitute for cocoa butter. Cocoa butter, it may be well 
to state, is a butter derived from the cacao nut in 
making the cocoa of the breakfast table. In no view of 
the matter can we regard Nucoa Butter, or any cocoanut 
stearin, as entitled to be classed and rated the same as 
cocoanut oil. For the purposes of transportation it is 
hot an oil; in’ value it varies from 170 to over 200 
ber cent of the price of cocoanut oil, and its main use 
is actually as a substitute for cocoa butter. We do not 
See on the facts now before us any impropriety in the 
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present classification of Nucoa Butter and other cocoa- 
nut stearins. Indeed, if cocoanut oleine is entitled to 
the lard rating because it competes with lard, cocoanut 
stearin ought not to have a lower rating than the cocoa 
butter with which it competes. 

The complaint was brought in the name of the 
Nucoa Butter Company alone, the defense of the Official 
Classification was made by the Erie Railroad Company, 
acting for all the defendants; but that the matter was 
not merely an individual objection to the classification 
was made plain at the hearing when a competing pro- 
ducer of cocoanut oleine and cocoanut stearin voluntar- 
ily appeared as a witness for the complainant and when 
the chairman of the Official Classification Committee 
testified on behalf of the carriers. Throughout this re- 
port we have endeavored to make plain that our finding 
with respect to the proper classification of cocoanut 
oleine is not confined to the particular product known 
under the trade name of Nucoline, but extends to all 
such products without regard to their particular desig- 
nations. 

An order in accord herewith will be issued. 





ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 14th day of February, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 

No. 3296. 
THE NUCOA BUTTER COMPANY 
vs. 
ERIE RAILROAD COMPANY ET AL. 

This case being at issue upon complaint and an- 
swers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the mat- 
ters and things involved having been had, and the 
Commission having, on the date hereof, made and filed a 
report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and 
made a part hereof: 

It is ordered, That the above-named defendants be, 
and they are hereby, notified and required to cease and 
desist, on or before the 15th day of April, 1911, and for 
a period of not less than two years thereafter abstain, 
from exacting any higher rates for the interstate trans- 
portation of Nucoline, or pure cocoanut oleine, under 
Official Classification, than for the transportation of lard 
and lard compounds over their lines and between the 
same points, as the Commission finds in said report 
that any discrimination in the rates applied on these 
commodities is undue. 

It is further ordered, That said defendants be, and 
they are hereby, notified and required to establish and 
put in force, on or before the 15th day of April, 1911, 
and maintain in force thereafter during a period of not 
less than two years, and apply to the interstate trans- 
portation of Nucoline, or pure cocoanut oleine, where 
rates are governed by the Official Classification, rates 
not to exceed those charged on lard and lard com- 
pounds under Official Classification, which relation of 
rates is found by the Commission in said report to 
be reasonable. 
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Specific Rate Must Apply 


OPINION NO. 1496 
No. 3097. 
(20 I. C, C. Rep., 178.) 
PACIFIC COAST BISCUIT COMPANY 
vs. 
OREGON RAILROAD & NAVIGATION COMPANY 
ET AL. 
Submitted November’7, 1910. Decided February 13, 1911. 

A transcontinental tariff provided one rate on wax or gummed 
paper and a lower rate on wrapping paper. The paper 
shipped by complainant was slightly waxed with paraffin, 
and although sometimes used as an outside wrapper, it 
was what is known to the trade as wax paper; Held, That 
having established a specific rate on wax paper, defend- 
ants were compelled to apply that rate to all grades and 
qualities of wax paper, regardless of the use to which 
it might be put. 

Lew Anderson for complainant. 

A. C. Spencer for Oregon Railroad & Navigation 
Company. 

Report of the Commission. 

BY THE COMMISSION: 

The issue raised in this proceeding is whether a 
rate of $1.20 per 100 pounds assessed by defendants for 
the transportation of a carload of paper from Benning- 
ton, Vt., to Portland, Ore., in February, 1908, was law- 
fully applicable under the tariff then in force. Com- 
plainant alleges that the shipment was entitled to a rate 
of 75 cents under the tariff. 


Transcontinental Freight Bureau Westbound Tariff, 
in effect at date of shipment, contained several items 
applying on paper, but only three of them need be con- 
sidered in this case. The description applied to com- 
plainant’s traffic by the Transcontinental Inspection and 
Weighing Bureau, under which a rate of $1.20 applied, 
was as follows: 

Paper. Envelopes (in boxes), shipping tags, papeterie, 
cardboard, including cut cards (not printed) and paper photo- 


graphic cards (cut or uncut), picture matting, check paper 
for cash registers, cigarette paper, and waxed or gummed 


paper. 
A rate of $1 was applicable to paper described in 
the tariffs as follows: 


Paper. Wrapping (printed or not printed), manila tag 
board and tailors’ pattern paper. 


A rate of 75 cents was provided for articles com- 
ing within the following description: 
Paper. Wrapping paper, N. O. S., manila tag board and 


tailors’ pattern’ paper; carriers’ liability limited to 5 cents 
per pound. 


The shipment was released to a valuation of 5 cents’ 


per 100 pounds, and was billed as wrapping paper by 
the initial line, presumably in conformity with the ship- 
per’s description, and at destination the freight charges 
were assessed on basis of the rate applicable to wax 
paper. Conceding that no rate in excess of $1 could 
have been applied to a carload shipment of an article 
properly described as wrapping paper, the question to 
be determined is which one of the terms, “wax paper” 
or “wrapping paper,” was properly descriptive of the 
commodity shipped. 

The evidence and exhibits show that the paper was 
waxed with paraffin. It is used by complainant as an 
inside lining for cartons containing crackers, and as an 
outside wrapper for protection against moisture on pack- 
ages which will be subjected to a moist or damp cli- 
mate. Two invoices from the vendor are on file, on one 
of which the commodity is described as “carton lining,” 
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in the other as “dry wax biscuit paper.” In this con- 
nection, complainant’s general manager testified: 


One bill clerk would call it dry wax paper and another 
clerk would call it carton liners; another would call it dry 
wax wrapping paper; merely a matter as to the particular 
bill clerk they have. The article all through the entire con- 
tract is that one kind of paper—dry wax. 

An expert who appeared at the invitation of com- 
plainant and defendants testified that there is no term 
in his business that is as broad and comprehensive as. 
the term “wrapping paper;” that high-grade tissue and 
writing papers are used for wrapping purposes in some 
lines of business; but when asked if he would take out 
of stock the paper similar to that under consideration in 
case a retailer came to his establishment and ordered 
several hundred pounds of ordinary wrapping paper, he 
replied: 


Not unless he wanted it for a certain specified purpose. 
If he wanted to protect something from dampness, I would 
consider this. But as a matter of fact this particular paper 
is not regularly carried by any ordinary paper house—usually 
supplied to order. Our wax paper is of an entirely different 
character of material, more intended for use between layers 
of candy or anything else that has a tendency to have 


moisture ruin it. 

A rate of 90 cents has since been established on 
“erease-proof wrapping paper,’ and complainant’s ship- 
ments of paper of the quality here described are ac- 
corded the 90-cent rate by the carriers. 

Confusion in tariff interpretation is likely to be en 
countered where descriptions of a commodity refer in 
one instance to the use to which the article is devoted, 
and in another instance to the inherent quality of the 
article. As a matter of ‘tariff interpretation, we are con- 
strained to hold that a specific rate having been estab- 
lished on wax paper, defendants were compelled to apply 
that rate to all grades and qualities of wax paper, re- 
gardless of the use to which it was put. Although this 
paper was admittedly used in part as an outside wrapper, 
it is clear that it is a wax paper as that term is understood 
in the trade, and it follows that the proper rate, under 
the tariffs in force, was applied by the carriers. 

The tariff provisions applying on paper, hereinbefore 
referred to, are such as to lead to great confusion and 
misunderstanding, if not to actual discrimination, in 
their application to the numerous kinds and grades of 
paper. In readjusting these provisions since this com- 
plaint was filed, the carriers virtually admit that the 
tariffs were not free from confusion, and we are of the 
opinion that defendants should at once give special con- 
sideration to the subject of papers and place their tariff 
provisions with respect thereto upon a more logical and 
simplified basis, if possible, making fewer items and be- 
tween such items as are established making the lines of 
demarcation clear and free from ambiguity. The com- 
plaint will be dismissed. 


Charges Were Lawfully Assessed 


OPINION NO. 1489 
No. 3351, 
(20 EC. C. Rep., 161.) 
W. IL. & J. R. THOMPSON 
vs. 
LOUISVILLE & NASHVILLE RAILROAD COMPANY 
ET AL. 


Submitted November 28, 1910. Decided February 13, 1911. 


Charges assessed on carload of plows transported from Evans- 
ville, Ind., to Huntsville, Ala., found to have been in 4&c~ 
cordance with lawfully published tariff and not to have 
been unreasonable or excessive. 
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J. H. Lilly for complainants. 

M. P. Callaway for Nashville, 
Louis Railway. 

N. W. Proctor for Louisville & Nashville Railroad 
Company. 


Chattanooga & St. 


Report of the Commission. 
By the Commission: 

Complainants are partners engaged in the hardware 
business at Huntsville, Ala. Its petition, filed July 2, 
1910, assails as unlawful the charges assessed for trans- 
portation of a carload of plows from Evansville, Ind., 
to Huntsville, Ala., in that said charges were not as- 
sessed in accordance with the tariff lawfully applicable. 
Reparation is asked. 

On November 28, 1908, complainants shipped from 
Evansville, Ind., over lines of defendants to themselves 
at Huntsville, Ala., a carload of plows, weighing 35,000 
pounds. Freight charges amounting to $105 were as- 
sessed, based on the sixth class rate of 30 cents per 
100 pounds. Complainants contend that the charges 
should have been assessed on 1,600 pounds of plow 
handles at the less than carload rate of 47 cents, and 
on the remaining 33,400 pounds at the “special iron” 
rate of 23 cents, that rate being applicable to plow 
bases. 

At the time the shipment moved the following rates 
were effective: 

Agricultural implements, not otherwise specified, carload, 
minimum weight 20,000 pounds, sixth class, 30 cents. 

Plow handles and beams, boxed, crated or in bundles, less 


than carload, fourth class, 47 cents. 
“Special iron,’” special rate 23 cents, carload, minimum 


24,000 pounds. 

Under the head of “special iron” the following arti- 
cles were enumerated: Plow bases; clevises; coulters; 
couplers; disks; foots; frogs; heel bolts; molds; plant 
fenders; plates; points and wings, in crates, kegs, bar- 
rels or casks, loose or wired together. 

It was further provided that: 

When parts or pieces constituting one or more complete 
articles are offered to carriers for transportation at one time 
by one shipper, to one consignee and destination, they will be 
rated at the classification provided for the complete article, 
whether set up or knocked down, as specified in the classifica- 
tion; provided, however, that where the separate parts or pieces 
are rated separately in the classification, such separate ratings 
may be applied. 

This shipment consisted of steel beam plows, set 
up, except that the handles and braces were removed. 
Practically all the parts of the plow fasten about a 
common unit, which is termed the standard. To the 
standard are attached the handles, beam, plow point 
and other small parts which make up what is desig- 
nated the base. The beam could have been detached, 
but this was not done, apparently because it would ren- 
der the reassembling of the plow too difficult. Com- 
plainants contended, however, that the base with the 
beam attached should be treated as the base, or that 
the classification should have provided the special iron 
rate for plow bases with beams attached. Had the beam 
been detached the fourth class less than carload rate 
of 47 cents could have been assessed on the handles 
and beams, and the special iron rate of 23 cents, carload, 
Minimum 24,000 pounds, could have been applied to the 
bases. Inasmuch as there was no separate rating for 
bases with beams attached, the agricultural implement 
rate was properly applicable under this tariff and not 
the special iron rate. 

The classification has since been amended to pro- 
vide specifically that plow bases with beams attached, 


-attached the agricultural implement rate. 
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less than carload, will take fourth class rate, while 
plow bases still take the special iron rate. It has been 
customary to assess upon steel beam plows with beams 
Complainants 
receive about two carloads of plows a year and for a 
number of years have uniformly ,paid the agricultural 
implement rate thereon. No evidence was offered to 
establish the unreasonableness per se of the charges 
assessed, 

On the whole record we are of opinion and find that 
charges here involved were assessed in accordance with 
the classification and tariff in effect, and that such 
charges were not unreasonable or excessive. The com- 
plaint will be dismissed, and an order will be issued 
accordingly. 


Not Entitled to Special Rate 


OPINION N®, 1487 
No. 3337. 
(20 I. C. C. Rep., 156.) 
C. B. HAVENS & COMPANY 
vs. 
CHICAGO & NORTH WESTERN RAILWAY COMPANY 


Submitted October 13, 1910. Decided February 13, 1911. 

On a shipment of anthracite coal from Chicago, Ill., to Sturgis, 
S. D., for government use, held that complainant is not 
entitled to benefit of a land grant rate not published when 
the traffic moved, although subsequently made applicable to 
similar traffic for a time by lawful publication. 

George Cronk for complainant. 

S. A. Lynde and C. C. Wright for defendant. 

Report of the Commission. 

BY THE COMMISSION: 

The complainant corporation is a wholesale dealer ia 
coal and building material, with principal office at Omaha, 
Neb. Its petition, filed June 21, 1910, prays for reparation 
on account of alleged unreasonable freight charges exacted 
by defendant for the transportation of 11 carloads of an- 
thracite coal from Chicago, Ill., to Sturgis, S. D., in Jan- 
uary, 1909. 

The coal was for use of the United States Government 
at Fort Meade, S. D., and was consigned to the quarter- 
master at that fort. It was purchased by the government 
as a result of competitive bids, at a price which included 
delivery of the coal at Sturgis. Defendant operates be- 
tween Chicago and Sturgis 248 miles of land-grant aided 
railroad, over which the government is required to pay oniy 
50 per cent of the commercial rate. The published rate, 
Chicago to Sturgis, was $6.80 per ton; the total distance, 
1,044 miles; and therefore, by virtue of the land-grant 
laws, if freight charges had been due from the government, 
the rate would have been $5.9915 per ton. Before sub- 
mitting its bid complainant asked defendant to quote its 
rate and through error the land-grant rate was named. 
One of complainant’s officers testified that its bid was 
based upon the price of the coal at Chicago, plus the rate 
which he believed to be in force to Sturgis. By tariff 
effective May 29, 1909, defendant provided that a rate of 
$5.9915 should apply “on hard and soft coal, C. L., when 
consigned to the United States Government, care of the 
quartermaster at Sturgis, S. D.” That is to say, the benefit 
of the land-grant rate was extended to all persons shipping 
coal for use by the government at Fort Meade. This pro- 
vision was canceled April 1, 1910, since which date the 
land-grant rate can be used only in cases where the freight 
charges are paid by the government. At the hearing com- 
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plainant did not challenge the reasonableness of the $6.80 
rate. Therefore, the question for determination is the pro- 
priety of the application of the land-grant rate to the 
shipments involved. 


In February, 1908, the Commission announced the fol- 


lowing rulings: 

33. Reduced Transportation for Federal, State and Munici- 
pal Governments.—Under Section 22 of the act to regulate 
commerce, carriers may grant reduced rates for the transporta- 
tion of property for the United S'tates or for state or municipal 
governments, under arrangements made directly with such gov- 
ernment and in which no contractor or other third person in- 


tervenes, without filing or posting the schedule of such rates 
with the Commission. 


36. Rates on Shipments for the Federal Government.—If title 
to property, such as postal cards, passes to the government 
at the point of manufacture, the carrier may agree upon a 
rate to be applied for transporting it for the government to 
another point, without filing a tariff with the Commission. 
But if the manufacturer under his contract is required to de- 
liver to the government at such other point, the transportation 
must be under the published tariff rate. In other words, if the 
shipment is made directly by the government, this rate may 
be fixed by the carrier without posting and filing the tariff, 
but not otherwise. 

In April, 1908, rule 36, above quoted, was superseded 


by rule 65, reading as follows: 


65. Special Rates for United States, State or Municipal Gov- 
ernments.—Section 22 of the act authorizes the carriage, stor- 
age or handling of property free or at reduced rates for the 
United States, state or municipal governments. As has before 
been decided, such transportation can be granted without the 
publishing and filing of a tariff therefor only in instances where 
the arrangement is directly between such government and the 
carrier; but it is considered permissible for carriers to incorpo- 
rate in their lawful tariffs special rates for the United States, 
State or municipal governments applicable only to traffic con- 
signed to such United States, state or municipal government by 
name, in care of a recognized officer thereof. 


In December, 1909, the rule last quoted was rescinded 
and rule 36 restored in lieu thereof. Therefore, under the 
rulings of the Commission at the time these shipments 
moved, defendant could have applied the land-grant rate 
to this traffic if that rate had been published. As has been 
noted, the rate was not published until May 29, 1909, and 
was canceled April 1, 1910, by tariff filed February 24, 
1910, apparently in accordance with the ruling announced 
in the previous December. 

Rule 65 was adopted with the idea that publication of 
special rates upon traffic ccnsigned to the government 
would reduce the price of various materials purchased by 
it for delivery at designated points by approximately the 
difference between the regular rate and the lower rate 
which carriers were willing to accept on government busi- 
ness. But further consideration of the rule itself, as well! 
as of certain transactions which were possible thereunder, 
convinced the Commission that restoraticn of its original 
rule was necessary to prohibit discriminations which, if 
not unlawful, were at least contrary to the spirit of the 
statute. Having reached the conclusion that it is improper 
to permit the benefit of special rates on government ma- 
terial to accrue to anyone cther than the government 
itself, the petition herein must be denied and the com- 
plaint will therefore be dismissed. 


Not Entitled to Excess Carload Rate 


OPINION NO. 1493 
No. 3603. 

(20 I. C. C. Rep., 169.) 

CONSOLIDATED WATER POWER & PAPER COMPANY 

vs. 

SAN PEDRO, LOS ANGELES & SALT LAKE RAILROAD 

COMPANY ET AL. 
Submitted December 15, 1910. Decided February 13, 1911. 


A tariff provided that when more of an article is shipped on 
one day by one consignor to one consignee than can be 
loaded in one car, if the first car is loaded to its full visible 
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eapacity, the balance may be carried in a second car at 

the .carload rate on the actual weight. It appears thar 

though the shipment herein could have been so loaded as 

to bring it within the privilege of this rule, or could have 

been so loaded that the weight in each car would have ex- 

ceeded the minimum weight applicable thereto, it was not 

done; Held, That complainant is not entitled to reparation 

for the difference between the minimum weight on the part 

carload and the actual weight thereof. 

W. D. Hurlbut for complainant. 

F. G. Wright for Chicago, Milwaukee & St. Paul Rail- 
way Company. 

H. A. Seandrett and L. T. Wilcox for Union Pacific 
Railroad Company. 


Renort of the Commission. 


BY THE COMMISSION: 

The complainant in this preceeding is a corporation 
engaged in business at Grand Rapids, Wis. In its petition, 
filed October 24, 1910, it is alleged that defendants exacted 
an unreasonable charge for the transportation of two car- 
loads of news printing paper from Los Angeles, Cal., to 
Grand Rapids, Wis., in November, 1909. No objection is 
made to the rate, which was 75 cents per 100 pounds, but 
the complaint recites that the rate was computed upon the 
actual weight of the first car and upon the minimum carload 
weight of the second car, which exceeded by 6,335 pounds 
the actual weight of the lading in that car. Reparation is 
asked in an amount measured by the application of the 
75-cent rate to said weight of 6,335 pounds. 

Early in November, 1909, The Times Mirror Printing 
& Binding House of Los Angeles, Cal., desired to ship to 
complainant an amount of paper exceeding the capacity 
of a single car, and ordered two cars from the initial car- 
rier. Upon the first car the consignor loaded 51,080 pounds 
of paper and took a bill of lading therefor under date of 
November 17, 1909. Upon the second car the consignor 
loaded 23,665 pounds of paper and took a bill of lading 
therefor under date of November 19, 1909. The cars did 
not move from. Los Angeles on the same day. The mini- 
mum carload weight for each car was 30,000 pounds. Rule 
8 of Transcontinental Freight Bureau Tariff, I. C. C. No. 
889, in force when the shipments were made, reads as fol- 
lows: 


When the minimum carload weight or more is shipped in 


one day by one consignor to one consignee, covered by one 
bill of lading, the established rate for a carload shall apply 
on the entire lot, although it may be less than two or more 
full carload lots. The first car or cars must be loaded to their 
full capacity and aré subject to established rules for minimum 


weights, the actual weight of the remainder, provided it is 
loaded in box cars, to be charged for at the carload rate, 
reference being made on the waybill for the remainder of the 
lot to the waybill for the full carload or loads. 

Under the rule above quoted, and the minimum weight 
applicable to the cars, this shipment could have been 8° 
forwarded that the rate would have been computed upon 
the actual weight in either of two ways: (1) The load could 
have been more equally divided between the cars, so that 
the weight of each car would have exceeded the minimum 
weight of 30,000 pounds, and the cars could have been 
shipped on separate days at the 75-cent rate based on actual 
weight: or (2) the cars could have been shipped on the 
same day, under one bill of lading, with the first car loaded 
to its full capacity, in which case only the actual w‘ ight 
of the second car would have been charged for. 

A witness for the complainant testified that the com 
signor was informed of the requirements of the 
rule above mentioned. The loading was done by the 
consignor and the carriers are not responsible for the 4™ 
rangement thereof. No reason appears why the shipment 
could not have been loaded so as to comply with the rule. 
The testimony does not indicate that either the rule '* 
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yolved or the minimum weight applicable to the cars is 
unreasonable. Upon these facts we hold that complainant 
is not entitled to reparation on account of the charges on 
the second carload. The complaint must be dismissed, 
and it will be so ordered. 


Should Not Exceed Combination 
OPINION NO. 1480 
No. 3378. 
(20 I. C. C. Rep., 132.) 
NATIONAL LEAGUE OF COMMISSION MERCHANTS 
OF THE UNITED STATES. 
vs. 
ATLANTIC COAST LINE RAILROAD COMPANY 
ET AL. 


Submitted November 19, 1910. Decided February 13, 1911. 

Rates on vegetables from Charlesten, S. C., district to Buf- 
falo, N. Y., and Pittsburg, Pa., found to be unreasonable 
to the extent that they exceed the combinations on Balti- 
more, Md. Reparation awarded. 

R. E, Hanley for conrplainant. 

R. Walton Moore for Atlantic Coast Line Railroad 
Company; Southern Railway Company; Richmond, Fred- 
ericksburg & Potomac Railway Company; and Washing- 
ton Southern Railway Company. 

Report of the Commission. , 
CLARK, Commissioner: 

Complainant corporation, consisting of commission 
merchants and produce dealers, located in 28 cities of 
the United States and having its general business office 
at Buffalo, N. Y., filed its petition in its own interest 
as well as on behalf of cetrain of its members doing 
business as receivers and wholesale dealers. Complaint 
alleges unjust, unreasonable and discriminatory rates 
on cabbage, potatoes; and other vegetables from the so- 
called Charleston, S. C., “truck-growing district,” com- 
prising among other shipping points, Charleston, St. 


Andrews, Meggetts, and Yonges Island, S. C., to Buf- 
falo, N. Y., and Pittsburg, Pa. Reparation is prayed 


for on certain shipments that moved during the period 
April 21 to June 10, 1910. 

On April 1, 1910, just prior to the opening of the 
season for shipments from the Charleston district, the 
carload rates of defendants were changed as indicated 
in the following table, showing representative points, 
and made up by resolving the rates per package and 
the shipping weights into rates in cents per 100 pounds: 


RATES IN CENTS PER 100 POUNDS. 


Vegetables, 
Potatoes Cabbage N. O. S. 
Old New Old New Old New 
Rate Rate Rate Rate Rate Rate 


From— Cents Cents Cents Cents Cents Cents 
Charleston to Buffalo......39 50 54 65.8 64.7 84 
Charleston to Pittsburg....38.4 49.2 53.4 64.2 63.5 80 
Meggetts to Buffalo....... 39 50 54.2 65.8 64.7 84 
Meggetts to Pittsburg.....38.4 49.2 53.4 64.2 63.5 80 


Complainant avers that as a result of these changes 
Shipments to Buffalo and Pittsburg were largely dimin- 
ished, and submits statement setting forth the extent 
to which the rates attacked exceed the Baltimore com- 
binations. Defendants assert that the acreage of cab- 
bage in the Charleston district was substantially iess 
in 1910 than in 1909, and suggests that as the probable 
cause of falling off in shipments. 

Subsequently (via the Atlantic Coast Line, Septem- 
ber 20, and via the Southern Railway, October 1, 1910), 


and after the close of the shipping season, defendants ° 
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reduced the carload rates to the following figures, which 
are somewhat lower than the combinations on Baltimore, 
and which are computed from package rates and weights: 


RATES IN CENTS PER 100 POUNDS. 


Vegetables, 
Potatoes Cabbage N.O.S. 
From— Cents Cents Cents 
Charleston to Buffalo’.........cccccces 56 72 
Charleston to Pittsburg wile 54 68 
Meggetts to Buffalo........... 60 80 
MeSSetts tO’ Pittwurg. . 0... eccscccccees 58 76 





Defendants urge that complaint, as well as claim 
for reparation, originally was based upon the Baltimore 
combinations, and that, while no reparation should be 
awarded, the lowest rates that should in any event be 
taken as a measure of reparation are the combinations 
on Baltimore at the time the shipments moved. 

Complainant insists that its petition suggested the 
Baltimore combinations merely as a measure of what 
would be reasonable rates, the language being “to the 
extent at least that they exceed the Baltimore com- 
bination,” and that the rates for the future should not 
exceed the rates of October 1, and that reparation 
should be awarded on the basis of these figures. It 
asserts that even these rates are too high, as they are 
approximately the same as the rates from Jacksonville, 
Fla., on traffic from beyond, while Charleston is about 
250 miles nearer the points of destination. This as- 
sertion is not correct, as the rates from Jacksonville 
from beyond are substantially the same as, or greater 
than, the Baltimore combinations from Charleston. In 
Asparagus Growers’ Asso. vs. A. C. L. R. R. Co. 17 
I. C. C. Rep., 423, this same point was raised, and it 
was there said with reference to the Jacksonville rates: 


It should be noted, however, that that rate is from base 
points, and that it is therefore simply a haulage charge, the 
= charge being included in the rates up to the base 

The defendants state that through rates in excess 
of the Baltimore combinations are justified by circum- 
stances and conditions incident to transportation to 
Baltimore, which do not obtain as to transportation to 
Buffalo and Pittsburg, and that the old rates were too 
low. We do not find justification for through rates 
from Charleston to Buffalo or to Pittsburg that are 
higher than the aggregate of the intermediate rates 
based upon Baltimore. 

As was stated in Asparagus Growers’ Asso. vs. 
A. C. L. R. R. Co., supra, rates from Charleston gen- 
erally are somewhat affected by water competition. 
This competition is conceded, but it must have been 
taken into consideration in constructing the rates to 
Baltimore, as well as the rates to Buffalo and to Pitts- 
burg, which were in effect prior to April 1. 

Defendants refer to Florida Fruit & Vegetable Ship- 
pers’ Protective Asso. vs. A. C. L. R. R. Co., 17 I. C. C. 
Rep., 552, and the rate to Ohio River crossings of 30 
cents per crate on vegetables, therein approved, an 
increase of 5 cents per crate, and urge this as one 
of the reasons for the increase in the rates from 
Charleston, which are to an extent related to the rates 
from Florida base points However, as has been said, 
the Baltimore combination rates are approximately as 
high from Charleston as are the rates from Jackson- 
ville on shipments from beyond. 

The suggestion of complainant that Buffalo . and 
Pittsburg are at a disadvantage by comparison with 
Rochester, N. Y., needs no more than passing reference, 
since it is shown that there were practically no ship- 
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ments to Rochester via either the Atlantic Coast Line 
or the Southern Railway for the seasons of 1909 and 
1910. That competition is therefore inconsiderable. 

The tariffs in effect prior to April 1 and those of 
April 1 named the same rates from branch-line points 
as from Charleston, but the subsequent tariffs name 
through rates from the branch-line points higher than 
the rates from Charleston. Rates from branch-line points 
to the Ohio River are higher than rates from Charleston 
to the Ohio River, but the same relative differences 
have not been observed in the construction of the 
through rates to Buffalo and to Pittsburg. In consider- 
ation of the extra service performed and the additional 
expense incident to traffic from branch lines, the Com- 
mission does not here regard it as improper to charge 
reasonably more from such points than from main-line 
points. We see no reason, however, for any higher dif- 
ferentials on shipments to Buffalo or Pittsburg than on 
like shipments to Baltimore. 

The through rates applied via Virginia gateways 
prior to April 1 were practically the combinations on 
the Ohio River, but this basis was not adhered to in 
the construction of the two subsequent sets of rates 
with which we have to deal. Therefore, while the re- 


lationship to the Ohio River combinations should be con- 


sidered, it cannot be regarded as the sole controlling 
influence in the construction of these rates. 

Necessity for, or sufficient justification of, the full 
measure of the advances made on April 1 has not been 
established. On the contrary, the final voluntary reduc- 
tions, which are explained by the defendants as the re- 
sult of pressure from complainant and possibly other 
shipping interests, while forming no conclusive or con- 
trolling presumption, suggest some reason for viewing 
the rates of April 1 as too high. 

The conclusion of the Commission is that the car- 
load rates charged from Charleston from and after April 
1, 1910, were unreasonable and unjust to the extent 
that they exceeded the combinations on Baltimore, which 
were as follows: 


RATES IN CENTS PER 100 POUNDS. 


Vegetables, 
Potatoes Cabbage N.O.S. 
To— Cents Cents Cents 
I tiki, Sci aay pete ae dik eens: ae tbe 44.1 59.3 73 
PARSE 2 oi cc cccccccesctesecscccese 43.1 58.3 72 


and that the carload rates charged from Charleston 
district branch-line points, from and after April 1, 1910, 
were unreasonble to the extent that they exceeded the 
said Charleston rates made in combination on Baltimore, 
plus the following differentials in cents per 100 pounds: 
From Meggetts, Wadmalaw River and Yonges Island, 
potatoes, 2; cabbage, 2.5; vegetables, n. o. s., 8; from 
St. Andrews, potatoes, 2; cabbage, 2.5; vegetables, 
n, 0. 8., 4. 


For the future defendants’ carload rates on these 
commodities from the branch-line points named to Buf- 
falo or Pittsburg should not exceed the carload rates 
from Charleston by more than the differentials above 
shown. The rate from Charleston to Buffalo or Pitts- 
burg via the lines of defendants should not in any case 
exceed the combination on Baltimore. 

These rates are here stated in cents per 100 pounds, 
but that is not to be taken as indicating any objection 
to the publication of specific rates per package and fair 


estimated weights per package which reach the same 
result. 
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Such of complaintant’s members as have since Apri] 
1, 1910, made carload shipments on basis of higher rates 
than those herein found to be reasonable are entitled 
to reparation, and may submit to defendant initial car. 
riers for confirmation statements of such shipments via 
their respective lines. Such statements, when cop. 
firmed by said defendants, may be submitted to the 
Commission and orders will be entered authorizing pay- 
ment. 

An order will be issued in accordance with these 
views. 





ORDER. 


At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 13th day of February, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 

No. 3378. 
THE NATIONAL LEAGUE OF COMMISSION MER- 
CHANTS OF THE UNITED STATES 
vs. 

ATLANTIC COAST LINE RAILROAD COMPANY; 
SOUTHERN RAILWAY COMPANY; RICHMOND, 
FREDERICKSBURG & POTOMAC RAILROAD COM- 
PANY; WASHINGTON SOUTHERN RAILWAY COM- 
PANY; PHILADELPHIA, BALTIMORE & WASHING- 
TON RAILROAD COMPANY, AND THE PENNSYL- 
VANIA RAILROAD COMPANY. 

This case being at issue upon complaint and an- 
swers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters and 
things involved having been had, and the Commission 
having, on the date hereof, made and filed a report con- 
taining its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a 
part hereof, and having found that the above-named de- 
fendants’ rates for the transportation of vegetables in 
carloads from Charleston, S. C., to Buffalo, N. Y., and 
Pittsburg, Pa., are unreasonable to the extent that they 
exceed the combinations of intermediate rates based 
upon Baltimore, Md., and that said defendants’ rates on 
vegetables in carloads from Charleston, S. C., district 
branch-line points to Buffalo, N. Y., and Pittsburg, Pa., 
are, to the extent that said rates exceed the below- 
named differentials over the Charleston rates, unrea- 
sonable and unjust: 

It is ordered, That said defendants be, and they are 
hereby, notified and required to establish, on or before 
the 15th day of April, 1911, and for a period of two 
years thereafter maintain, rates for the transportation 
of potatoes, cabbage and vegetables not otherwise speci- 
fied in carloads from Charleston, S. C., to Buffalo, N. Y., 
and Pittsburg, Pa., which shall not in any case exceed 
the combination of intermediate rates based upon Balti: 
more, Md. 

It is further ordered, That said defendants be, and 
they are hereby, notified and required to establish, 02 
or before the 15th day of. April, 1911, and maintain in 
force thereafter during a period of two years, rates for 
the transportation of potatoes, cabbage and vegetables 
not otherwise specified, in carloads, from the below- 
named points to Buffalo, N. Y., and Pittsburg, Pa., which 
shall not exceed the following differentials in cents per 
100 pounds over the contemporaneous carload rates 
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from Charleston, S. C., to said Buffalo and Pittsburg on 
said commodities: From Meggetts, Wadmalaw River 
and Yonges Island, S. C., on potatoes, 2 cents; on cab- 
bage, 2.5 cents, and on vegetables not otherwise speci- 
fied, 8 cents; from St. Andrews, S. C., on potatoes, 2 
cents; on cabbage, 2.5 cents, and on vegetables not 
otherwise specified, 4 cents. 

And it is further ordered, That allowance of repara- 
tion herein is deferred pending proofs of such claims to 
be subsequently’ introduced. 


Live Stock Rates Not Unreasonable 


OPINION NO, 1491 
_ No. 3350. 
(20 I. C. C. Rep., 165.) 
CARSTENS: PACKING COMPANY 
vs. 

SOUTHERN PACIFIC COMPANY ET AL. 
Submitted November 5, 1910. Decided February 13, 1911. 
Charges assessed for transportation of eight carloads of live 

stock from Klamath Falls, Ore., to Portland, Ore., via 

Weed, Cal., not found to be unreasonable. Complaint dis- 

missed, 

J. E. Belcher for complainant. 


James G. Wilson for Southern Pacific Company. 


Renort of the Commission. 
BY THE COMMISSION: 

Complainant is a corporation engaged in the purchase, 
sale and shipment of live stock, fresh meats, and packing- 
house prcducts, and it has an office at Tacoma, Wash. Its 
petition, filed July 2, 1910, alleges that the charges exacted 
for the transportaticn of certain carload shipments of cattle 
from Klamath Falls, Ore., to Tacoma, Wash., were unrea- 
sonable. Reparation is asked on basis of the rate in force 
from Klamath Falls to San Francisco, Cal., when the 
traffic moved. 

On September 23, 1909, complainant shipped over de- 
fendants’ lines from Klamath Falls to Tacoma, via Weed, 
Cal., 8 carloads of cattle, and for the haul from Klamati: 
Falls to Portland paid an aggregate charge of $1,124.32, 
based on a rate of $139.57 per car for 6 cars, each 35 feet 
7 inches in length, and at rate of $143.45 per car for 2 
ears, each 36 feet 6 inches in length. For the haul from 
Portland to destination a rate of $35 per car was imposed. 
Only the charges applied to the haul from Klamath Falls 
to Portland, by the Southern Pacific Company, are at- 
tacked, the reasonableness of the rate beyond Portland 
not being questioned. 

When the shipments moved there was no joint rate 
on cattle, in carloads, from Klamath Falls to Portland. 
There was a per-car commcdity rate from Klamath Falls 
to Weed, fixed with reference to length of the car, the stand- 
ard being $52 per 36-foot car. There was also a per-car 
commodity rate from Weed to Portland, similarly fixed 
with reference to the length of car, the standard being 
$77.50 per 30-foot car. Applied to the equipment in which 
the shipments moved, these combined commcdity rates 
produced the charges complained of herein. Contem- 
poraneously the Southern Pacific maintained a rate of 
$109.15 per 36-foot car for the transportation of cattle in 
carloads from Klamath Falls to San Francisco. 

Shortly prior to the movement of this traffic the class 
rates of the Southern Pacific Company, Klamath Falls 
to Portland, were reduced to substantially the San Fran- 
cisco basis, and about seven months thereafter Portland 
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was given the same commodity rate as San Francisco 
on live stock from Klamath Falls. The testimony is that 
this reduction was made upon the solicitation of the com- 
mercial interests of Portland, and not because the exist- 
ing rates were deemed to be excessive, 

At the hearing a witness connected with defendant’s 
traffic department testified, in substance, that the haul 
from Klamath Falls to San Francisco is over a low-grade 
downhill route, while the haul from Klamath Falls to 
Portland is over a mountainous route of steep grades and 
sharp curves, more expensive to operate. The witness 
had never been over the line, but obtained this informa- 
tion in the course of business. No evidence was offered 
by complainant touching upon these operating conditions. 

The distance from Klamath Falls to San Francisco 
is 436 miles and from Klamath Falls to Portland 508 
miles, a difference of 72 miles in favor of San Francisco. 
Under the rate applicable to the shipments involved the 
average grcss earnings from Klamath Falls ta Portland 
were about 27 cents per car per mile, while under the rate 
from Klamath Falls to San Francisco the gross earnings 
are about 25 cents. 

The tact that the class rates to Portland and San 
Francisco have been made substantially the same, coupled 
with the subsequent reduction of the comimodity rate in- 
volved, it is asserted, proves that the charges exacted 
were unreasonable. With this contention we do not agree. 
The voluntary reduction of rates to Portland does not of 
itself constitute proof that former rates were excessive, 
and upon the showing here made respecting difference 
in operating conditicns over the routes involved, we are 
not justified in finding that the rate to San Francisco was 
properly a measure of reasonableness of the rate to Port- 
land. The petition must be dismissed, and it will be so 
ordered. 


Sheep Rate Too High; Reparation 


OPINION NO. 1494 
No. 3601. 
(20 I. C. C. Rep., 171.) 
GEORGE D. HENRY 
; VS. 
EASTERN RAILWAY COMPANY OF NEW MEXICO 
ET AL. 


Submitted January 26, 1911. Decided February 14, 1911. 
Rate imposed on shipment of sheep in double-deck cars from 

Vaughn, N. M., to Kansas City, Mo., fed in transit at 

Pampa, Tex., found to be unreasonable and _ reparation 

awarded. 

George D. Henry for complainant in person. 

Robert Dunlap and T. J. Norton for defendants. 


Report of the Commission. 


MEYER, Commissioner: 

Complainant, a dealer in grain and live stock at Fair- 
field, Ia., by complaint filed October 6, 1910, alleges that 
he has been charged an unreasonable rate for the trans 
portation of five double-deck carloads of sheep from 
Vaughn, N. M., to Kansas City, Mo., fed in transit at 
Pampa, Tex. Reparation is asked. By stipulation the 
case was submitted to the Commission for determination 
upon the pleadings and without hearing, the filing of briefs 
and presentation of oral argument being expressly waived. 

The sheep were forwarded from Vaughn on October 
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10, 1908, stopped at Pampa for feeding, and subsequently 
transported to Kansas City, where a combination rate of 
61% cents per 100 pounds was collected on February 23, 
1909, made up of 25 cents to Pampa and 36% cents be- 
yond. The entire movement was over the lines of the 
Santa Fe system. Defendants admit that the rate imposed 
was unreasonable and that a reasonable rate for the trans- 
portation would have been 48 cents per 100 pounds, based 
on the rate of 41 cents then in force from Vaughn to 
Kansas City, plus a feeding-in-transit charge of 7 cents, 
but refused to apply such rate on the ground that the 
feeding-in-transit charge was not applicable to a shipment 
from Vaughn until November 12, 1909, subsequent to the 
date of movement. On July 1, 1909, they filed application 
on the special docket for authority to make reparation to 
the basis of this 48-cent rate. The request, however, was 
denied because the claim apparently involved the retro- 
active application cf a transit privilege, and thereby came 
within the prohibition of the Commission’s rules Nos. 6 and 
77, Bulletin No. 4 of Conference Rulings. More is said with 
reference to this below: 

Vaughn is a point on the Belen cut-off of the Santa 
Fe system between Clovis, N. M., and Belen, N. M. This 
line is of comparatively recent construction and the first 
rate on sheep from Vaughn was provided by amendment 
No. 33 to Santa Fe System Tariff, I. C. C. No. 3465, effec- 
tive November 6, 1907, which authorized the application 
to Kansas City of the rate from Belen published in the 
tariff as amended. The latter named a rate of 41 cents 
from Belen and in item 30 published the sections of the 
Revised Statutes of the United States prohibiting the con- 
finement of sheep in cars “for a longer period than 28 
consecutive hours without unloading same for rest, water, 
and feeding” for at least five hours, at the expense of the 
owner. Aside from this mandatory requirement to feed 
in transit, amendment No. 11 to Santa Fe System Joint 
Circular, I. C. C. No. 1203, effective January 23, 1908, con- 
tained the following provision: 

Shipments of live stock originating at stations on E. Ry. 
Co. of N. M. (formerly P. V. & N. E. Ry.) destined Missouri 
‘ River and east, may be fed in transit at stations in Texas on 
the P. & N. T. Ry. and So. Kans. Ry. Co. of Texas on basis 


of through rate point of origin to destination plus 7 cents per 
100 pounds feeding in transit charge. 


The Eastern Railway Company of New Mexico was 
incorporated in 1902 to build a line from Rio Puerco, N. 
M., to Texico, N. M., which includes the Belen cut-off. 
Pampa is on the Southern Kansas Railway of Texas. This 
provision was constructed to limit the privilege to ship- 
ments originating at stations on the road formerly known 
as the Pecos Valley & Northwestern Railway, which did 
not include the Belen cut-off, but we think it may be fairly 


read to cover all stations on the Eastern Railway Com-. 


pany of New Mexico; and that the parenthetical clause 
“(formerly P. V. & N. E. Ry.)” may be reasonably regarded 
as indicating that the Eastern Railway Company of New 
Mexico included in its lines the former Pecos Valley & 
Northeastern Railway. While the feeding-in-transit circular 
was not referred to in the tariff naming the 41-cent rate 
from Vaughn, as now required by rule 10, Tariff Circular 
17-A, both publications were old issues, being lawfully on 
file prior to May 1, 1907, and therefore not strictly subject 
to rules of interpretation subsequently promulgated. (Page 
5, Tariff Circular 17-A.) Under the circumstances we can- 
not accept the view that this case involves the retroactive 
application of a transit privilege. 


At the time the shipment moved there was in force 
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to Kansas City from Albuquerque and points on the Santa 
Fe lines south of the Belen cut-off,. but not including 
points on the cut-off, a joint rate of 40% cents, which ap- 
plied in connection with the feeding-in-transit charge of 
7 cents, thus making a combination rate of 47% cents. 
A large majority of these points are farther distant than 
Vaughn from Kansas City, but in the same territory, and 
the nonapplication cf the privilege placed Vaughn at a 
disadvantage as compared with them. Effective November 
7, 1908, by amendment No. 46 to Santa Fe Tariff, I. C. ¢. 
No. 3465, the joint rate from Vaughn was reduced to 40% 
cents. Effective November 12, 1909, amendment 59 pro- 
vided that shipments under the tariff were entitled to 
feeding-in-transit privileges named in Santa Fe publica- 
tions filed with this Commission, thus complying with rule 
10 of Tariff Circular, 17-A. The application of this privi- 
lege at a charge cf 7 cents per 100 pounds on shipments 
from Vaughn was continued in Santa Fe Circular, I. C. C. 
No. 5417, effective September 5, 1910, and remained in 
force until January 15, 1911, when Circular I. C. C. No. 
5525, in section 1, reduced the charge on shipments fed at 
Texas points to $10 per car of any length. 

Under all the circumstances of this case the Commis- 
sion is of opinion and finds that the combination rate of 
61% cents per 100 pounds collected from complainant was 
unreasonable in and to the extent that it exceeded a rate 
of 48 cents per 100 pounds and that reparation should 
be awarded against defendants in the sum of $148.50, with 
interest from February 23, 1909, and it will be so ordered. 





ORDER, 

At a general session of the Interstate Commerce Com- 
mission, held at its office in Washington, D. C., on the 
14th day of February, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, Charles 
C. McChord, Balthasar H. Meyer, Commissioners. 

No. 3601. 
GEORGE D. HENRY 
vs. 

THE EASTERN RAILWAY COMPANY OF NEW MEX- 
ICO; THE SOUTHERN KANSAS RAILWAY COM- 
PANY OF TEXAS; THE PECOS & NORTHERN 
TEXAS RAILWAY COMPANY; AND THE ATCHI- 
SON, TOPEKA & SANTA FE RAILWAY COMPANY. 


This case being at issue upon complaint and answers 
on file, and having been submitted by the parties upov 
stipulation, and full investigation of the matters and things 
involved having been had, and the Commission having, on 
the date hereof, made and filed a report containing its 
findings of fact and conclusions thereon, which report is 
referred to and made a part hereof: 

It is ordered, That the above-named defendants be, 
and they are hereby, authorized and directed, on or before 
the 15th day of April, 1911, to pay unto the complainan!, 
George D. Henry, the sum of $148.50, with interest thereor 
at the rate of 6 per cent per annum from February 2), 
1909, as reparation for an unreasonable rate charged {or 
the transportaton of five double-deck carloads of shee? 
from Vaughn, N. M., to Kansas City, Mo., fed in transit at 
Pampa, Tex., which rate so charged has been found Py 
this Commission to have been unreasonable, as more fully 
and at large appears in and by said report of the Commis 
sion. 
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Sash Weight Rates Condemned 


OPINION NO. 1488 
No, 3459. 
(20 I. C. C. Rep., 159.) 
W. K. HENDERSON IRON WORKS & SUPPLY 
COMPANY 
vs. 
TEXAS & PACIFIC RAILWAY COMPANY. 
Submitted December 9, 1910. Decided February 13, 1911. 
tate of 23 cents per 100 pounds on sash weights from Shreve- 
port, La., to Marshall, Tex., found unreasonable, and a rate 
of 6% cents per 100 pounds established for the future. 
George F. Atkins, Jr., for complainant. 


H. S. Hinton for defendant. 


Report of the Commission. 
BY THE COMMISSION: 

Complainant is a corporation engaged in the manufac- 
ture and sale of sash weights at Shreveport, La. Its peti- 
tion filed August 11, 1910, attacks the reasonableness of 
a rate of 23 cents per 100 pounds for the transportation 
of sash weights from Shreveport, La., to Marshall, Tex., 
and prays for the establishment of a reasonable and law- 
ful rate thereon for the future. 

Marshall is 42 miles from Shreveport, on the direct 
line of the Texas & Pacific, and the rate applicable on 
sash weights between the points named is the class D 
rate of 23 cents. From Shreveport to Marshall, upon car 
wheels, axles and castings, articles substantially similar 
in transportation requirements, but of greater commercial 
value than sash weights, there is a commodity rate of 
6% cents per 100 pounds in carloads, minimum weight 40,- 
000 pounds. Both classes of articles are of low grade, and 
it is difficult to conceive that the rate on sash weights should 
properly be approximately four times the rate on car wheels 
and axles between the same points. The defendant’s rate 
per car-mile on car wheels, axles and castings is 62 cents: 
on sash weights, $2.19. The per-ton-per-mile earnings of 
the 28-cent rate are 11 cents. From Terrell, Tex., a point 
on the line of defendant, to Shreveport, a distance of 158 
miles, defendant maintains a commodity rate of 17% cents 
on sash weights in carloads of 40,000 pounds or more. 

Upon consideration of all the facts, we are of the 
opinion, and so find, that defendant’s rate of 23 cents per 
100 pounds in carloads, minimum weight 40,000 pounds, on 
sash weights from Shreveport to Marshall is unlawful and 
unreasonable, and defendant will be ordered to establish 
and maintain for the future a rate on said traffic in car- 
loads not to exceed 6% cents per 100 pounds, minimum 
weight 40,000 pounds. 


———— 


ORDER. 

At a general session of the Interstate Commerce Com- 
mission, held at its office in Washington, D. C., on the 
13th day of February, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, Charles 
C. McChord, Balthasar H. Meyer, Commissioners. 

No. 3459. 
W. K. HENDERSON IRON WORKS & SUPPLY COM- 
PANY 


vs. 
THE TEXAS & PACIFIC RAILWAY COMPANY 
This case being at issue upon complaint and answer 
on file, and having been duly heard and submitted by the 
parties, and full investigation of the matters and things 
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involved having been had, and the Commission having, 
on the date hereof, made and filed a report containing its 
findings of fact and conclusions thereon, which said report 
is hereby referred to and made a part hereof: 

It is ordered, That the above-named defendant be, and 
it is hereby, notified and required, on or before the 15th 
day of April, 1911, to cease and desist, and for a period 
of two years thereafter to abstain, from charging, demand- 
ing, collecting, or receiving its present rate for the trans- 
portaticn in carloads of sash weights from Shreveport, 
La., to Marshall, Tex., which said rate the Commission 
in said report finds to be unreasonable. 

It is further ordered, That said defendant be, and it 
is hereby, notified and required, on or before the 15th day 
of April, 1911, to establish, and for a period of two years 
thereafter to maintain and apply to the transportation in 
carloads of sash weights from Shreveport, La., to Marshall, 
Tex., a rate not in excess of 6% cents per 100 pounds, 
based upon a minimum carload weight not in excess of 
40,000 pounds, which said rate and minimum the Con- 
mission in said report finds to be reasonable. 


Condemns Rate on Fruit from Utah 
OPINION NO. 1481 
No. : 3139. 
(20 I. C. ©. Rep., 136.) 
E. P. STACY & SONS 
vs. 
OREGON SHORT LINE RAILROAD COMPANY ET AL. 


Submitted January 30, 1911. Decided February 13, 1911. 
Rates on apples and other deciduous fruits from Utah points 


to points in North Dakota, made in full combination on 

Silver Bow, Mont., and in excess of rates from saiae points 

of origin to same destinations via Omaha, found to be un- 

reasonable. Lower rates via Silver Bow prescribed. 

F. A. McGillis for complainant. 

Edson Rieh for Oregon Short Line Railroad Com- 
pany. 

Report of the Commission. 
CLARK, Commissioner: 

Complainant corporation, engaged in the purchase, 
sale and shipment of fruits and vegetables, alleges that 
the short, direct and expeditious route for transporta- 
tion of apples and other deciduous fruits from Logan, 
Brigham and Hot Springs, Utah, to points on the 
Northern Pacific Railway in North Dakota is via Silver 
Bow, Mont., and complains that defendants’ present 
rates upo™ such shipments via Silver Bow, made in 
full combination on that point, are unjust, unreasonable 
and discriminatory. Violations of sections 1 and 3 of 
the act to regulate commerce are alleged, in that de- 
fendants have failed to establish reasonable through 
rates via Silver Bow upon request and demand therefor. 

The Northern Pacific Railway Company filed no 
answer to the complaint and made no appearance at 
the hearing. 

All rates referred to herein, unless otherwise stated, 
are in cents per 100 pounds. The distances given, 
while not exact, closely approximate the actual mileage. 

It appears that defendants are parties to a rate 
of $1.25 on apples and other deciduous fruits in car- 
loads from Brigham, Logan and Willard, Utah, to cer- 
tain North Dakota points, including Fargo and Bismarck, 
via Omaha and St. Paul or Minnesota Transfer. The 
distance via this route from Brigham, the most repre- 
sentative shipping point, to Fargo, a representative des- 
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tination, is 1,660 miles. The distance from Brigham 
to Fargo via Silver Bow is 1,250 miles, and the rate 
on apples, carloads, is $1.25 up—60 cents Brigham to 
Silver Bow, and 65 cents Silver Bow to Fargo. The 
rate on deciduous fruits other than apples is $1.82%, 
made up—70 cents Brigham to Silver Bow, and $1.12% 
Silver Bow to Fargo. 

The Northern Pacific rate on apples, carloads, from 
North Yakima, Wash., to Fargo, is 75 cents, and on 
other deciduous fruits the rate is $1.12%. The distance 
is 1,520 miles. 

The Great Northern rates from Wenatchee, Wash. 
to Fargo are, on apples, 75 cents; other deciduous 
fruits, $1.12%. The distance is 1,405 miles. 

The joint rates of the Oregon Railroad & Navigation 
Company and the Northern Pacific from Hood River, 
Ore., to Fargo are, on apples, 80 cents; other deciduous 
fruits, $1.25. The distance is 1,650 miles. 

The transcontinental lines, including defendants, 
carry a rate on deciduous fruits from California ship- 
ping points to Fargo and Grand Forks, N. D., via Omaha 
and the Twin Cities, $1.35. 

Complainant alleges that failure to establish rates 
from the Utah shipping points to the North Dakota 
points of destination via Silver Bow, not exceeding 
the rates from the same points of origin to the same 
destinations via the Missouri River gateway, is unjustly 
discriminatory against complainant as a dealer, against 
the Utah shipping points, and against the North Da- 
kota points of consumption. 

It appears that some efforts have been made by 
the defendants to agree upon and establish lower rates 
via the Silver Bow gateway. They were willing to 
establish a rate of $1.25, but they were unable to agree 
upon the divisions of same, or as to the North Dakota 
points that should be included as destinations there- 
under. 

Defendant Oregon Short Line Railroad now ex- 
presses willingness to establish, via Silver Bow or 
Butte, a rate of $1.25 on apples and other deciduous 
fruits from the Utah producing points in question to 
points on the Northern Pacific in North Dakota as 
far east as Fargo, and apply that rate as far west of 
Fargo on the Northern Pacific as it will go hefore it 
exceeds the combination on Silver Bow or Butte, and 
to divide the earnings on a .mileage prorate. As has 
been stated, although the Northern Pacific and Oregon 
Short Line were unable to agree upon the establishment 
of these rates, the Northern Pacific has neither an- 
Swered nor appeared in this proceeding. 

It appears that ordinarily defendants have lower 
rates on apples than on other deciduous fruits but where 
apples are given a lower ‘rate they are subject to 
higher minimum weight. Where there is a _ separate 
rate on apples the minimum weight is 30,000 pounds, 
while on other deciduous fruits, and on deciduous fruits 
including apples, the minimum is from 20,000 to 24,000 
pounds. Frequently where the rate is the same a 
higher minimum applies to apples. 

It has been often said that distance, while an im- 
portant factor in rate adjustments, cannot be accepted 
as the sole, or necessarily controlling factor. In the 
shipment of fruit, distance, time in transit, and dis- 
patch are of prime and more than ordinary importance. 
These commodities must be moved at the proper season, 
they are easily injured by extremes of temperature, 
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they must move promptly and expeditiously in order 
to reach points of consumption in desirable and proper 
condition, and the best facilities and widest opportuni- 
ties for their movement via available lines should be 
provided, within the limits of reasonable compensation 
for the service performed. 

We think that complainant is entitled to the relief 
prayed for, and, upon the whole record, we find that 
defendants should be required to establish and main- 
tain for a period of two years a joint rate on deciduous 
fruits in carloads, including apples, from Hot Springs, 
Utah, via Silver Bow or Butte, Mont., to Grand Forks, 
N. D., not in excess of $1.25 per 100 pounds, and to 
also establish and maintain joint rates on the same 
commodities in carloads from Willard, Brigham and 
Logan, Utah, to Grand Forks, N. D., via Silver Bow 
or Butte, Mont., not in excess of $1.25 per 100 pounds, 
and to also establish and maintain joint rates on the 
same commodities in carloads from Hot Springs, Wil- 
lard, Brigham and Logan, Utah, via Silver Bow or 
Butte, Mont., to Fargo, Wahpeton, Valley City, James- 
town, Bismarck, and other intermediate points on the 
Northern Pacific Railway in North Dakota, not exceed- 
ing in any case the rate above prescribed from Hot 
Springs, Utah, to Grand Forks, N. D., and not ex- 
ceeding in any case the combination of intermediate 
rates on Butte or Silver Bow. The minimum carload 
weights in connection with the above rates shall not 
exceed 30,000 pounds for straight carloads of apples 
and 24,000 pounds for other shipments. . 

Points on the Northern Pacific Railway in Mon- 
tana may, and probably ought to be, given rates via 
Butte or Silver Bow from the Utah shipping points 
named, which in no case exceed either the rate to any 
North Dakota point or the combination of intermediate 
rates on Silver Bow or Butte. 

On a shipment via Butte to Fargo the Northern 
Pacific gets a haul of 875 miles, and on a shipment 
via St. Paul to Fargo, 250 miles. On a shipment via 
Butte to Bismarck its haul is 680 miles, and on 4a 
shipment via St. Paul to Bismarck, 445 miles. Ob- 
viously, its earnings will be greater on shipments mov- 
ing via Silver Bow or Butte than on shipments moving 
via St. Paul, and the earnings under the rates herein 
prescribed via the Butte or Silver Bow gateway will 
be as favorable to it, service considered, as those under 


‘its voluntary rates via St. Paul, or from North Yakima 


or other Washington .or Oregon points, and will be 
fairly and reasonably compensatory. 

Presumably these rates as established will blanket 
the points of origin between and including Hot Springs 
and Logan, Utah, and a substantial portion, if not all, 
of the North Dakota points referred to. The question 
of divisions of these rates is, of course, now left to the 
defendants to agree upon. It may be that their divi 
sions will depend somewhat upon whether the traffic 
is exchanged at Silver Bow or at Butte. The Oregon 
Short Line haul to the junction with the Northern 
Pacific would be the same on a shipment to Fargo 
as a shipment to Bismarck, while the Northern Pacific 
haul would be considerably greater to Fargo than (0 
Bismarck. The Oregon Short Line haul will be some 
what longer on shipments from Hot Springs or Brig 
ham than on shipments from Logan. An arbitrary basis 
of divisions would ignore these differences in the 
lengths of the hauls. A mileage prorate basis of di 
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visions would divide the earnings according to the 
service actually performed by each carrier. If defend- 
ants are unable to agree upon the divisions of the 
rates herein prescribed, the Commission will, upon 
further hearing, determine that question. 

An order will be entered in accordance with these 
views. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., on 
the 13th day of February, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 

No. 3139. 


E. P. STACY & SONS 
vs. 
OREGON SHORT LINE RAILROAD COMPANY AND 

NORTHERN PACIFIC RAILWAY COMPANY. 

This case being at issue upon complaint and an- 
swers on file, and having been duly heard and sub- 
mitted by the parties, and full investigation of the 
matters and things involved having been had, and the 
Commission having, on the date hereof, made and filed 
a report containing its findings of fact and conclusions 
thereon, which said report is hereby referred to and 
made a part hereof: 

It is ordered, That the above-named defendants be, 
and they are hereby, notified and required to cease 
and desist, on or before the 15th day of April, 1911, 
and for a period of not less than two years thereafter 
abstain, from exacting their present rates for the trans- 
portation of apples and other deciduous fruits in car- 
loads from Hot Springs, Willard, Brigham and: Logan, 
Utah, via Silver Bow or Butte, Mont., to Grand Forks, 
N. D., which said rates are found by the Commission 
in its report to be unreasonable. 

It is further ordered, That said defendants be, 
and they are hereby, notified and required to establish, 
on or before the 15th day of April, 1911, and maintain 
in force thereafter during a period of not less than 
two years, joint rates for the transportation of apples 
and other deciduous fruits in carloads from Hot Springs, 
Willard, Brigham, and Logan, Utah, via Silver Bow or 
Butte, Mont., to Grand Forks, N. D., which shall not 
exceed $1.25 per 100 pounds, with minimum carload 
weights of 30,000 pounds for straight carloads of apples 
and 24,000 pounds for other shipments, which said rates 
are found by the Commission in its report to be rea- 
sonable. 

And it is further ordered, That said defendants be, 
and they are hereby, notified and required to establish, 
on or before the 15th day of April, 1911, and maintain 
in. force thereafter during a period of not less than 
two years, joint rates for the transportation of apples 
and other deciduous fruits in carloads from Hot Springs, 
Willard, Brigham, and Logan, Utah, via Silver Bow 
or Butte, Mont., to Fargo, Wahpeton, Valley City, James- 
town and Bismarck, N. D., and other intermediate points 
on the Northern Pacific Railway in North Dakota, 
which shall not exceed in any case the rates above 
prescribed from Hot Springs, Utah, to Grand Forks, 
N. D., and not exceeding in any case the combination 
of intermediate rates on Butte or Silver Bow, the 
minimum carload weights not exceeding 30,000 pounds 
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for straight carloads of apples and 24,000 pounds for 
other shipments, which said relation of rates and mini- 


mum are found by the Commission in its repdrt to be 
reasonable. 


Snapped Corn Rate Reduced 


OPINION NO. 1430 
No. 3341. 
(20 I. C. C. Rep., 163.) 
BROWNE GRAIN COMPANY 
vs. 
GULF, COLORADO & SANTA FE RAILWAY COM- 
PANY ET AL. 
Submitted November 15, 1910. Decided February 13, 1911. 


Rate of 52% cents per 100 pounds for transportation of snapped 
corn in carloads, Erath, La., to Miles, Tex., found un- 
reasonable, and rate of 31 cents prescribed for the future. 
Reparation awarded. 


E. P. Browne for complainant. 

T. J. Norton and A. C. Fonda for Gulf, Colorado & 
Santa Fe Railway Company. 

F. C. Dillard and J. R. Christian for Morgan’s 
Louisiana & Texas Railroad & Steamship Company, 
Houston & Texas Central Railroad Company, Houston. 
East & West Texas Railway Company and Houston & 
Shreveport Railway Company. 


Report of the Commission. 
BY THE COMMISSION: 

Complainant is a partnership engaged in the whole- 
sale grain and hay business, with principal office at 
McKinney, Tex. Its petition, filed June 23, 1910, alleges 
that defendants collected an unreasonable rate for the 
transportation of a carload of snapped corn, or corn 
in the shuck, from Erath, La., to Miles, Tex., and that 
the weight upon which said rate was applied was in 
excess of the actual weight of the shipment. Repara- 
tion is asked. 

The shipment was forwarded from Erath to Miles 
on December 31, 1909. Defendants applied a combina- 
tion of intermediate rates aggregating 58% cents per 
100 pounds, and that rate assessed upon the weight 
of 68,500 pounds resulted in the collection of freight 
charges in the sum of $402.43. An examination of the 
tariffs on file shows that the combination rate lawfully 
applicable to the shipment was 52% cents, and defend- 
ants concede an overcharge to the extent of 6% cents 
per 100 pounds. When the shipment moved the rate 
upon corn, Erath to Miles, was 47% g@enis, and the 
rate of 52% cents on snapped corn resulted from a 
provision in the tariff applicable to a portion of the 
route (New Iberia, La., to Brownwood, Tex.), that the 
rate upon snapped corn should be 125 per cent of the 
rate upon corn. The provision for a higher rate upon 
snapped corn was eliminated January 28, 1910, and 
that commodity now takes the same rate as corn. At 
present there is no joint rate upon corn, Erath to Miles, 
but the combination rate via defendants’ lines appears 
to be 31 cents, composed of 11 cents to New Iberia, 
plus 20 cents beyond. 

In its answer the Morgan’s Louisiana & Texas Rail- 
road & Steamship Company stated that “it would be 
willing to apply the rate of 31.25 cents per 100 pounds 
on the shipment in question if its connections would 
join in taking said action and agree to publish said 
rates to apply on future shipments.” The assistant 
general freight agent of the Gulf, Colorado & Santa 
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Fe expressed the opinion that a reasonable rate would 
have been 35 cents, stating as his reason therefor that 
the rates from corn-producing sections in Louisiana to 
markets in Texas ought to be substantially the same 
as rates from equidistant corn-producing points in Okla- 
homa, in order to avoid discrimination against producers 
in Oklahoma. The present rate on corn from Miles to 
Erath is 25 cents, and complainant contends that the 
same rate should be established in the opposite direc- 
tion. The facts of record, however, are insufficient to 
form the basis for a definite finding in that respect. 
Upon consideration of the record it is our opinion that 
the present rate of 31 cents is a reasonable rate for 
the future and would have afforded fair compensation 
to the defendants on the shipment in question. 

Complainant’s allegation that the actual weight of 
the corn was 67,610 pounds, instead of 68,500 pounds, 
is not supported by evidence of such quality as to over- 
turn the scaling reporgfed by the carrier. As was stated 
in Noble vs. D. & T. S. L. R. R. Co., 20 I. C. C. Rep., 
60, disputes as to weights of past shipments raise ques- 
tions of fact which are quite difficult of determination, 
as reweighing is ordinarily impossible, and evidence of 
a very positive character as to the _ incorrectness of 
the scaling is necessary before another weight can be 
substituted therefor. We find that complainant was 
subjected to the payment of unjust freight charges in 
an amount measured by the difference between said 
rates of 58% cents and 31 cents, as applied to a weight 
of 68,500 pounds, and that it is entitled to reparation 
in the sum of $190.08, with interest from January 21, 
1910. An order will be entered awarding reparation 
in the amount stated and requiring defendants to main- 
tain for two years their present rate of 31 cents. 





ORDER. 

At a general session of the Interstate Commerce 
Commission, held at its office in Washington, D. C., 
on the 13th day of February, A. D. 1911. 

Present: Judson C. Clements, Charles A. Prouty, 
Franklin K. Lane, Edgar E. Clark, James §S. Harlan, 
Charles C. McChord, Balthasar H. Meyer, Commissioners. 

No, 3341. 
BROWNE GRAIN COMPANY 
vs. 

GULF, COLORADO & SANTA FE RAILWAY COM- 
PANY; MORGAN’S LOUISIANA & TEXAS RAIL- 
ROAD & STEAMSHIP COMPANY, AND TEXAS & 
NEW ORLEANS RAILROAD COMPANY. 

This case being at issue upon complaint and an- 
swers on file, and having been duly heard and submitted 
by the parties, and full investigation of the matters 
and things involved having been had, and the Commis- 
sion having, on the date hereof, made and filed a report 
containing its findings of fact and conclusions thereon, 
which said report is hereby referred to and made a part 
hereof: 


It is ordered, That the above-named defendants be, 


and they are hereby, authorized and directed, on or 
before the 15th day of April, 1911, to pay unto the com- 
plainant, Browne Grain Company, the sum of $190.08, 
with interest thereon at the rate of 6 per cent per 
annum from January 21, 1910, as reparation for an un- 
reasonable rate charged for the transportation of one 
carload of snapped corn from Erath, La., to Miles, Tex., 
which rate so charged has been found by this Com- 
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mission to have been unreasonable, as more fuly and 
at large appears in and by said report of the Commis. 
sion. 

It is further ordered, That said defendants be, and 
they are hereby, notified and required to establish and 
maintain for a period of two years from the date hereof, 
and to apply to the transportation of snapped corn in 
carloads from Erath, La., to Miles, Tex., a rate not in 
excess of 31 cents per 100 pounds. 


Coal Rate Not Unreasonable 


OPINION NO. 1492 
No. 2918. 
(20 I. C. C. Rep., 167.) 
WILLIAM D. SCOTT 
vs. 
TEXAS & NEW ORLEANS RAILROAD COMPANY 
ET AL. 
Submitted December 20, 1910. Decided February 13, 1911 


Rate of $3.30 per net ton on coal, Carbon Hill, Ala., to Herbert 
Switch, Tex., not found to be unreasonable. 


A. T. Watts for complainant. 
Wilt E. Orgain for defendants. 


Report of the Commission. 
BY THE COMMISSION: 

Complainant is engaged in the sale of wood, coal and 
other fuel at Beaumont, Tex. Although his petition herein, 
filed October 25, 1909, alleges that a rate of $3.30 per ton 
exacted by defendants for transportation of a carload of 
coal in July, 1908, from Carbon Hili, Ala., to Herbert 
switch, Tex., was unreasonable, the proceeding was 
brought to recover damages alleged to have been caused 
by misquotation of a rate. 

Prior to movement of the traffic the agent of the Texas 
& New Orleans Railroad Company quoted a rate of $2.75 
per ton on coal from Carbon Hill to Herbert switch. The 
lawful rate in force at the time was $3.30. Complainant 
paid freight charges and sold the coal on basis of the sup- 
posed rate of $2.75. Later he was required to pay the 
undercharge of $25.10. Thereupon he filed his complaint 
asking for reparation in the amount collected above the 
rate quoted to him. 

Substantially the only evidence adduced relating to 
the reasonableness of the rate was a statement, which we 
find to be correct, that when this shipment moved defend- 
ants had in force, and still maintain, a rate of $2.75 per ton 
on coal from Carbon Hill to Beaumont, Houston and Port 
Arthur, Tex. The rate to Herbert switch, which is a sta- 
tion in the neighborhood of Beaumont, seems to have been 
made by adding to the through rate of $2.75, Carbon Hill 
to Beaumont, the Texas commission rate of 55 cents per 
ton, Beaumont to Herbert switch. The distance is 762 
miles and the resulting revenue 4.1 mills per ton per mile. 
Upon the facts now within our knowledge we do not find 
that the rate was unreasonable; but it is apparently in 
conflict with the principle of the fourth section of the act, 
as amended. June 18, 1910; and it must be understood that 
this decision is without prejudice to any investigation 
which may be made under the requirements of that sec- 
tion. 

Respecting the right of a shipper to recover by pro- 
ceedings before this Commission the difference between 
the lawful tariff rate and a rate erroneously quoted by the 
agent of a railroad company, we can add nothing to wha‘ 
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was said in Poor Grain Co. v. C., B. & Q. R. R. Co., 12 L. 
Cc. C. Rep., 418, to the effect that regardless of the rate 
quoted, the published rate must be paid by the shipper 
and actually collected by the carrier, under the terms of 
the statute. This interpretation of the statute is the one 
adopted by the Supreme Court of the United States, and 
the reasons given therefor by that court in Texas & Pacific 
Ry. Co. vs. Mugg, 202 U. S., 242, are so compelling that it 
must be regarded as finally settled. 


Upholds Voluntary Reduction Ruling 


OPINION NO. 1484 
No. 3384. 
(20 I. C. C. Rep., 148.) 
GEORGIA-CAROLINA BRICK COMPANY 
vs. 
SOUTHERN RAILWAY COMPANY ET AL. 


Submitted November 25, 1910. Decided February 13, 1911. 

The reduction by carriers of a rate via a long route to equal 
the rate via the short line is not of itself conclusive evi- 
dence of the unreasonableness of the higher rate, and claims 
for reparation based upon the ground that the rate was 
reduced to meet such short line rate must be denied. Men- 
efee Lumber Company vs. T. & P. Ry. Co., 15 I. C. C. 
Rep., 49, and Commercial Coal Co. vs. B. & O. R. R. Co., 
15 I. C. C. Rep., 11, reaffirmed. 


G. R. Coffin for complainant. 
R. Walton Moore for Southern 
and Seaboard Air Line Railway. 


Railway Company 
Report of the Commission. 
BY THE COMMISSION: 

Complainant is a corporation engaged in the manu- 
facture and sale of brick at Augusta, Ga. Its petition, 
filed July 11, 1910, attacks the reasonableness of a com- 
bination rate of $2.50 per 1,000 brick, charged on three 
carloads of brick shipped September 10 and 11, 1908, 
from Augusta, Ga., to Calhoun Falls, S. C., via lines of 
defendants. It is alleged that a reasonable rate for this 
service would have been $1.40 per 1,000; that at the 
time these shipments moved such a rate was in effect 
via the Charleston & Western Carolina Railway, and 
has since been published by defendants. Reparation 
in the sum of $42.90 is asked. 

Between Augusta, Ga., and Calhoun Falls, S. C., the 
short line distance is sixty-eight miles, over the Charles- 
ton & Western Carolina Railway. Shipments to Cal- 
houn Falls, delivered to the Southern Railway at Au- 
gusta, must be carried by the Southern through Colum- 
bia to Greenwood, S. C., a distance of 166 miles, there 
delivered to the Seaboard Air Line, and transported by 
that carrier a distance of twenty-nine miles to Calhoun 
Falls, a total haul of 195 miles. Via this long route 
there was no joint rate, and a combination of inter- 
mediate rates, made up of $1.40, Augusta to Green- 
wood, and $1.10, Greenwood to Calhoun Falls, ‘was 
charged. It is admitted by defendants that the correct 
combination was $2.40, the rate from Greenwood to 
Calhoun Falls being $1. Tender of the resulting over- 
charge has been made to complainant by defendants, 
but has not been accepted. This amount may be re- 
funded without an order of the Commission. 

Via the short line, Charleston & Western Carolina 
Railway, the rate was, and for about five years had 
been, $1.40 per 1,000 brick. Via defendants’ lines the 
combination rate of $2.40 had been in effect for several 
years, but on March 28, 1909, more than six months 
after this movement, a joint rate of $1.40 was published 
to meet the short line competition. 
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Complainant had a contract for about one and a 
half million brick, to be shipped to Calhoun Falls. Only 
three cars, of 13,000 brick each, appear to have been 
sent via lines of defendants. This would indicate that 
more than 100 cars were sent via the short line. Com- 
plainant stated that the commercial agent of the South- 
ern Railway solicited this business, saying nothing about 
the rate. Its prayer for reparation is based solely upon 
the ground that the rate via the short line was $1.40 
and that such rate was later established via lines of de- 
fendants. No evidence was offered to prove that the 
rate of $2.40 per 1,000 brick was unreasonable for the 
service rendered. At an estimated weight of five pounds 
per brick, the rate of $2.40 per 1,000 brick is equal to 
4.8 cents per 100 pounds, which for a distance of 195 
miles produces a per ton mile revenue of 4.9 mills. The 
rate of $1.40 per 1,000 via the Charleston & Western 
Carolina equals 2.4 cents per 100 pounds, and for a 
distance of sixty-eight miles yields a per ton mile rey- 
enue of 7 mills. 

The Commission has repeatedly held that a carrier 
with a long route is not obliged as a matter of law 
to meet the rate of the short line competitor, and that 
the reduction of a rate applicable via a long route to 
meet the rate in effect via a shorter and more direct 
route is not of itself conclusive evidence of the unrea- 
sonableness of the higher rate. Menefee Lumber Co. vs. 
T. & P. Ry. Co. 15 I. C. C. Rep., 49: Commercial Coal 
Co. vs. B. & O. R. R. Co., 15 1. CG. C. Rep., 11. In the 
Menefee case the Commission said: 

If reparation were granted in this case it would go far to 
support the theory that a carrier may not voluntarily reduce 
its rate without being liable for damages on all past shipments, 
a theory which cannot be accepted by the Commission. 

Again, as we have said in Conference Rulings: 


Any other course of action is demoralizing, in that it en- 
ables the carrier, before its own lower rate has become ef- 
fective, to assure shippers that they may ship by its line not- 
withstanding its higher rate and afterward secure reparation 
on basis of the lower rate of its competitor. Where there is 
a difference in rates between two points over different lines, 
shippers must understand that they may get the benefit of 
the lower rate only by sending their merchandise over the 
line publishing the lower rate. Rule 200, Bulletin No. 4. 

Upon consideration of this record, we find that de 
fendants’ rate of $2.40 per 1,000 brick is not shown to 
have been unreasonable or excessive and that com- 
plainant therefore is not entitled to reparation. The 
complaint will be dismissed and an order will be en- 
tered accordangly. 


Wrought Iron Pipe Charges Upheld 


OPINION NO. 1482 
No. 3559. 
(20 I. C. C. Rep., 139.) 
B. E. BLAKE & SON HARDWARE & MANUFACTUR- 
ING COMPANY 
vs. 
BALTIMORE & OHIO RAILROAD COMPANY ET AL. 


Submitted December 1, 1910. Decided February 13, 1911. 


Under the circumstances disclosed by the record the rate 
charged complainant on its shipments of wrought iron pipe 
from Youngstown, Ohio, to Liberal, Kan., is not found un- 
reasonable in and of itself, or in violation of section 3 
of the act. 


Clarence A. Toolen for complainant. 
W. F. Dickinson and Wallace T. Hughes for Chi- 
cago, Rock Island & Pacific Railway Company. 

































Report of the Commission. 


PROUTY, Commissioner: 

The complainant is a corporation engaged in oper- 
ating a hardware and implement store at Liberal, Kan. 
It complains to this Commission that the defendants 
have exacted on two shipments of wrought iron pipe 
from Youngstown, O., to Liberal, Kan., an unreasonable 
rate as compared with the rate on the same commod- 
ity to Texola, Okla., and that Liberal is discrimiated 
against as a result. 

Texola is served by the same carrier which deliv- 
ered this traffic at Liberal, but is not upon the same 
line of that carrier, so that while traffic moving from 
Youngstown to Texola would be handled by the same 
carriers which would transport it to Liberal, it would 
not move, during a considerable portion of the journey, 
over the same line. The only evidence to show either 
the unreasonableness of the rate or the discrimination 
against Liberal was the fact that the distance from 
Youngstown to Liberal and Texola was substantially 
the same, and that the physical cost of handling the 
traffic was about the same. 

The defendants contend that competition at certain 
Texas points reflects itself to these Oklahoma points, 
and that to sustain the position of the complainant 
would be to subvert the entire rate structure in that 
section, and such appears to be the fact. 

Under these circumstances we cannot hold that the 
rate charged on these shipments to Liberal is unrea- 
sonable in and of itself, or unreasonable as being in 
violation of Section 3 of the act. Therefore this com- 
plaint must be dismissed, and it is so ordered. 


Shipment Not Misrouted 


OPINION NO. 1485 
No. 3333. 
(20 I. C. C. Rep., 151.) 
WEST OREGON LUMBER COMPANY 
vs. 
ASTORIA & COLUMBIA RIVER RAILROAD COMPANY 
ET AL. 


Submitted November 8, 1910. Decided February 13, 1911. 

A carrier does not misroute a shipment when the routing in- 
structions given by the shipper are observed, and it is not 
liable to the shipper for charges applicable over such route 
in excess of the charges over another available route. 
Joseph N. Teall for complainant. 

James B. Kerr for Astoria & Columbia River Railroad 
Company. 

A. C. Spencer for Oregon Railroad & Navigation Com- 
pany; Oregon Short Line Railroad Company; Union Pa- 
cific Railroad Company, and Denver & Rio Grande Rail- 
road Company. 


Report of the Commission. 
BY THE COMMISSION: 


Complainant is a corporation engaged in the manu- 
facture of lumber and other forest products, with its prin- 
cipal place of business at Portland, Ore. The petition, 
filed June 16, 1910, alleges that charges collected for car- 
riage of a carload of fir lumber from Clatskanie Junction, 
Ore., to DeBeque, Colo., were unreasonable becattse the 
shipment was misrouted by defendants. 

The shipment moved December 25, 1909. By direction 
of complainant the bill of lading specified the route as 
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follows: “A. & C., 0. R. & N., O. S. L., U. P.,” and did 
not name any rate. It was understood by the parties that 
the initials A. & C..meant Astoria & Columbia River Rail- 
road Company; that O. R. & N. meant Oregon Railroad 
& Navigation Company; that O. S. L. meant Oregon Short 
Line Railroad Company; and that U. P. meant Union 
Pacific Railroad Company. The movement was over the 
lines thus designated, via Portland and Huntington, Ore., 
Granger and Cheyenne, Wyo., and Denver, Colo. There 
was no joint rate at the time via Cheyenne and Denver 
and the charges exacted were based on a rate of 40 cents 
per 100 pounds from the-point of origin to Denver, plus 
a rate of 30 cents per 100 pounds from Denver to destina- 
tion. There was a joint rate of 40 cents via Salt Lake 
City, Utah, a much shorter distance, but that route did 
not include any part of the line of the Union Pacific. 

Complainant contends that, notwithstanding the in- 
structions above stated, it was the duty of defendants to 
transport the shipment via the shorter route over which 
the joint rate applied. Complainant’s witness, who specified 
the routing, testified that three other carloads of lumber 
were shipped by his company about the same time and to 
the same territory; that the routing instructions were the 
same as to all four shipments; that defendants transported 
two of the shipments via Salt Lake City, and when he 
heard that the third had gone by way of Denver he at 
once requested that the fourth be diverted in transit, so 
as to move via Salt Lake City, which was done. He testi- 
fied further that the natural and reasonable route for the 
shipments was via Salt Lake City, and that, as the desig- 
nated lines are parts of what is known as the Harriman 
system, he fully expected the shipments to be carried via 
that route. He admitted, however, that he was careless 
in billing the shipments, and that the use of the initials 
“U. P.”’ was a mistake on his part. There was no other 
route than that taken by this carload over which the Union 
Pacific Company could have participated in the transporta- 
tion at a lower rate than was charged. No evidence was 
introduced which tends to show that the rate was in itself 
unreasonable. It cannot be questioned that as to the ship- 
ment here involved the defendants literally observed com- 
plainant’s instructions. 

On the facts the case falls clearly within the ruling 
of the Commission in Poor Grain Co. vs. C., B. & Q. R. R. 
Co., 12 I. C. C. Rep., 469, frequently reaffirmed, to the effect 
that where a shipper gives specific instructions as to the 
route his shipment shall take, the carrier must observe 
such instructions and is relieved of the duty of ascertain- 
ing whether or not the shipment could be forwarded via 
another route at a lower rate. The complaint will be 
dismissed. 


Should Not Exceed Class Rates 


Baton Rouge, La., March 3.—The state railroad 
commission has adopted the following rule: 

“No commodity rate shall be published in any Lou- 
isiana intrastate tariff which is higher than the class 
rate applying on the same commodity. 

“Any tariff which is published and in effect showing 
commodity rates which are higher than class rates shall 
be reissued before June 30, 1911, eliminating such com- 
modity rates as may be higher than class rates in the 
new issue.” 

This regulation will be known as rule’ 72-B. 
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SUPREME COURT DECISIONS 


Interstate Commerce Commission Upheld in 
Galveston Wharf Case, but Order on Will- 
amette Valley Rates Declared Void 


—— 


Commissions Win Ejichenberg Case 





SUPREME COURT OF THE UNITED STATES. 
Nos. 459 and 460.—October Term, 1910. 

SOUTHERN PACIFIC TERMI- 
NAL COMPANY, SOUTHERN 
PACIFIC COMPANY AND 
GALVESTON, HARRISBURG 
& SAN ANTONIO RAILWAY 
COMPANY, APPELLANTS. 

vs. 

THE INTERSTATE COM- 
MERCE COMMISSION AND 
E. H. YOUNG. 

E. H. YOUNG, APPELLANT. 
VS. 

THE INTERSTATE COM- 

MERCE COMMISSION ET AL. 


(February 20, 1911.) 


Appeals from the Cir- 
cuit Court of the 
United. States for 
the Southern Dis- 
trict of Texas. 


This is a bill in equity to enjoin an order of the 
Interstate Commerce Commission requiring appellants 
to cease and desist, on or before the first day of Sep- 
tember, 1908 (subsequently postponed to November 15, 
1908), and for a period of not less than two years there- 
after, from granting and giving undue preferences and 
advantages to one E. H. Young, a shipper of cotton seed 
products at the port of Galveston, Texas, through failure 
to exact from him payment of wharfage charges for 
handling cotton seed cake and meal over the wharves, 
docks and piers of appellants, while at the same time ex- 
acting such charges from other shippers of cotton seed 
cake and meal, and from giving and allowing him or 
any other person whomsoever, for his exclusive use, 
space on the wharves of appellants at Galveston for use 
in the storage and handling of cotton seed cake and 
meai, while contemporaneously refusing and denying sim- 
ilar privileges to other shippers under substantially simi- 
lar circumstances and conditions 

Young was not a formal party- before the Interstate 
Commerce Commission. However, he was made a re- 
spondent in this suit, and filed an answer and cross bill. 
The Commission demurred to both bill and cross bill, 
and, the demurrer being overruled, answered. 

On final hearing the case was submitted upon an 
agreed statement of facts, and both bills were dismissed. 

The most important facts we set out below and in 
the opinion. We refer to the report of the Interstate 
Commerce Commission for further details. 

The Republic of Mexico conveyed to one Menard the 
property upon which the wharves of the Terminal Com- 
pany are situated. Menard conveyed the property to 
the president and directors of the Galveston City Com- 
pany, who conveyed it to Collis P. Huntington for the 
sum of $200,000, and it is recited in the deed to him that 
it “is made upon the further express covenant and con- 
dition as follows when through and by means 
of such acts of Congress, act of the legislature, and 
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ordinance and conveyance from the city of Galveston, 
if, any, as may be required for the purpose .. . the 
right has been secured to the said Collis P. Huntington, 
or his heirs or assigns, to construct piers, as: he or they 
may from time to time determine, then and in 
that event the said Collis P. Huntington, his heirs or 
assigns, will within six months thereof commence the 
construction of terminal facilities upon tte property 
‘ for the use of what are commonly called the 
Southern Pacific Railroad and Steamship Systems.” 


The city of Galveston, on the 4th of February, 1899, 
passed an ordinance which recited the conditions of 
Huntington’s purchase to be as above stated, and that 
it was greatly to the interest of the city that the work 
contemplated by him should be performed, and that for 
the proper utility of the property no streets should be 
opened through or across it, and it was ordained that 
streets, avenues or alleys, if any, theretofore opened, 
laid out or in any manner designated upon the property 
be perpetually abandoned, discontinued and closed. And 
Huntington, his heirs and assigns, were granted the right 
perpetually to construct and maintain piers as he or 
they might from time to time determine, “and to main- 
tain upon the property terminal facilities for the use 
of what are commonly called the Southern Pacific Rail- 
road and Steamship Systems, their successors or as- 
signs.” It was provided that if Huntington should 
“charge wharfage for the use of such piers and other 
facilities upon said property, except so far as wharf 
service,” might be covered by the freight rate, all such 
wharfage should be subject to the regulation of the rail- 
road commission of Texas. And it was recited that it 
was greatly for the public interest that the property 
“should be developed for shipping and transportation 
purposes, and that the shipping facilities of the port of 
Gaiveston should be thereby improved and enlarged in 
order to better accommodate the commerce of the port 
Ce. Msc 

The ordinance was ratified by an act of the Legis- 
lature, approved May 1, 1899. The act set out the or- 
dinance in full and relinquished to Huntington the title 
and claim of the state to the property upon the con- 
ditions expressed in the ordinance and, in addition to 
subjecting the wharfage charges to regulation by the 
railroad commission, required an annual report to that 
body. And it was provided “that the system of railroad 
tracks” which might be constructed by Huntington on 
the property should connect with the track of any rail- 
road company which might be built to the property, at 
a place designated; and, further, that there should be 
no consolidation of the property, or the stock or fran- 
chise of any corporation which might own or control the 
same, with the Galveston Wharf Company or any other 
wharf company by which the “wharf or other terminal 
charges should be fixed,” and that “no charter formed 
for the use, operation and management of the property” 
should be granted without containing the section pro- 
viding as above. 

Huntington performed the conditions expressed in 
the conveyance and in the ordinance and the act of the 
Legislature. 

The Southern Pacific Terminal Company is a Texas 
corporation, organized in 1901 to construct and maintain 
wharves and docks for the accommodation of all kinds 
of vessels, “and to avail of, use and enjoy the properties, 
rights, privileges and franchises granted and described 
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and referred to in the act of the Legislature of the 
state of Texas of May 1, 1899, ratifying the ordinance 
of the city of Galveston, and to construct and maintain 
upon the property terminal facilities for the use of what 
are commonly called the Southern Pacific Railroad and 
Steamship Systems.” 

At the time of the incorporation of the Terminal 
Company the following were commonly referred to as 
the Southern Pacific Railroad and Steamship Systems: 
the line of steamships owned by the Southern Pacific 
Company, running from New York to Galveston and New 
Orleans, and also running from and between the latter 
city and Havana; Morgan’s Louisiana and Texas Railroad 
and Steamship Company; the Louisiana Western Rail- 
road, which leads from New Orleans to the Sabine River; 
the Texas and New Orleans Railroad, leading from that 
river to the city of Houston; the Galveston, Harrisburg 
and San Antonio Railway, and the railroads in which 
the Southern Pacific Company owns stock, extending 
from the connection of the latter in El Paso at the Rio 
Grande River to San Francisco. Each of the railways 
was incorporated as a separate and distinct railway and 
has its own officers and board of directors, but the 
Southern Pacific Company owns 99 per cent of their 
stock and the same per cent of the stock of the Ter- 
minal Company. The two latter companies have the 
same president, and the Galveston, Harrisburg and San 
Antonio Railway Company and the Terminal Company 
have the same general manager. 

Import and export traffic passing through Galveston 
passes over the wharves of the Terminal Company, and 
the only track facilities for such traffic are those owned 
by the Terminal Company on its own lands. And the 
Galveston, Harrisburg and San Antonio Railway is the 
only railway having physical connection with the tracks 
of the Terminal Company, and it does all of the switch- 
ing to and from the tracks of the Terminal Company, 
charging $1.75 per car. The latter company receives a 
trackage charge of 50 cents per car. 

The Terminal Company owns no cars or locomotives 
and issues no bills of lading. It owns no stock in any 
of the railroads or corporations in which the Southern 
Pacific owns stock. It carries on a wharfage business 
and publishes a schedule of charges for such business, 
which, however, is not filed with the Interstate Com- 
merce Commission, its charge being 20 cents per ton on 
cotton seed meal and cake passing over its docks, and 
is shown as wharfage charge in the tariffs of the Gal- 
veston, Harrisburg and San Antonio Railway Company 
and all other railways entering Galveston. Such tariffs 
do not show that any exception is made as to the docks oc- 
cupied by E. H. Young as hereinafter shown, but as a fact 
the wharfage charge is not imposed by the Terminal 
Company on the cotton meal and cake handled over the 
dock of E. H. Young other than as the same may be 
included in the general lease or contract price fixed as 
hereinafter indicated. 

The Terminal Company was a party to numerous 
circulars issued by the Southern Pacific Companies, 
‘“ known as the “Sunset Route,” so termed, principally for 
advertising purposes. The circular of May 24, 1907, 
shows terminal charges (other than storage and switch- 
ing). At the port of Galveston the circulars show a 
charge of 1 cent per 100 pounds on cotton seed cake and 
meal. 

The Terminal Company has on its property two 
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piers, known as pier “A” and pier “B,” and has erected 
on them all facilities for handling imported and exported 
freight, and all freight which may come to or pass over 
its wharves, and it has abundant land under water upon 
which to erect other piers if they should become neces- 
sary. 

It charges a fixed wharfage for all freight passing 
over its piers to or from vessels berthed thereat. The 
Galveston Wharf Company affords similar public whart- 
age facilities at the port of Galveston, having a number 
of piers. If the facilities of the Galveston Wharf Com- 
pany should be destroyed those of the Terminal Com- 
pany would become inadequate for handling the import 
and export and coastwise business. Ships to and 
from foreign ports, and coastwise ships other than those 
of the Southern Pacific Company, berth at piers “A” and 
“B,” and there receive and deliver freight, and at these 
piers the Terminal Company carries on its general 
wharfage business. 

In the building of pier “B” it was necessary to 
dredge a slip west of it, where ships could berth, and 
in order that the soil, through the action of storm and 
wave, should not drift into the slip, a bulkhead was built, 
To the westward of the slip the lands of the Terminal 
Company were lying idle and useless, they not being 
needed by it, and in pursuance of negotiations with 
Young the company proceeded to construct a pier, known 
as pier “C,” for the use of Young, and to erect thereon 
a warehouse, shed and platform for his use, the origina] 
construction and subsequent enlargement of which cost 
the company about $65,000. At this time the pier is 300 
feet wide at. its widest part and about 1,400 feet in 
length. 

The negotiations terminated in a lease under which 
Young is to pay the Terminal] Company a yearly rental 
of $15,000, payable monthly from the first day of No- 
vember, 1906. And he agrees that he will route all 
shipments of cotton seed and cotton seed products pur- 
chased or shipped by him “over the lines of said Ter- 
minal Company and its connections, according to the 
instructions of said Terminal Company from time to 
time,” and that he will insist upon and enforce such 
routing, except where the enforcement will prevent him 
from purchasing such products or from obtaining ship- 
ments which will be ready to move immediately and for 
which cars cannot be procured for the routing required. 
It is provided, however, that Young shall not be bound 
by these provisions if the rates be not equal to or lower 
than those of other competing lines or the service be 
not as adequate, but notice is to be given of such lower 
rates and service and an option to meet them. 

The business of Young is that of a merchant and 
manufacturer, engaged in buying, selling and converting 
cotton seed cake and meal for his own account. He 
took possession of pier “C”’ and the improvements 
erected thereon by the Terminal Company under his 
contract with the latter company, paying the price stipu- 
lated in the contract, and has placed thereon cake, sack- 
ing and grinding machines, representing an investment 
of $50,000. Young’s business consists in buying cotton 
seed cake in the interior, shipping it to himself by car- 
loads at pier “C,” there grinding it into meal, sacking 
it and loading it into steamships berthed at pier “C” for 
export. 


All cotton seed meal cake passing over piers “A” 
and “B” pays a wharfage of 20 cents per short ton. 
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Young pays no wharfage or storage eharge other than as 
the same may be included in the rental of $15,000 per 
year. If any exporter handles cotton seed meal or cake 
over pier “C” the wharfage of 20 cents per ton is paid 
by him to Young, 

Young has certain advantages by reason of his con- 
tract with the Terminal Company, which are enumer- 
ated in the agreed statement of facts and the result of 
which is stated as follows: “He makes a sum equal to 
30 or 40 cents per ton more than he would receive if he 
handled his export product under methods’ in existence 
before he established his plant on pier ‘C’ and adopted 
the method of business he follows. This 30 to 40 cents 
per ton is in addition to the ordinary buying and selling 
profit.” He at times pays more for cotton seed cake 
than his competitors can afford to pay, and at times he 
can undersell them in European markets, and since he 
commenced business some of the exporters who were 
engaged in business when he commenced have ceased 
exporting. A comparison of his business with that of all 
other exporters of cottonseed cake shows that from Sep- 
tember 1, 1906, to September 1, 1907, he exported 105,000 
tons of cotton seed cake and about the same amount of 
cotton seed meal; they, 50,000 tons of both products. 

“Some of the cotton seed cake producers at interior 
mills in the state complain that Young is able to domi- 
nate the Texas market, and that his method of conduct- 
ing business at Galveston enables him to command the 
foreign trade and may become a detriment to the cotton 
seed cake and meal industry, in that Young might ac- 
quire a monopoly. Others entertain a contrary opinion. 
They all agree that if there was a general establishment 
of plants in Galveston, so that a monopoly could not be 


acquired, it would be of great benefit to the cotton seed 
industry. 
* * * * * * * ak * * 


“On the present constructed docks of the Galveston 
Wharf Company and the Terminal Company, with the 
structures as now located thereon, there is not space 
enough to furnish all exporters doing business at Galves- 
ton with space for erecting machinery and handling ex- 
port business in the same manner as is done by Young.” 


This proceeding was instituted September 11, 1907, 
by Carl Eichenberg, an exporter of cotton seed and its 
products from the port of Galveston, by filing his com- 
plaint or petition before the Interstate Commerce Com- 
mission against the Southern Pacific Company and the 
Terminal Company, complaining that the companies, by 
the arrangement with Young, were violating section 3 
of the act to regulate commerce, by giving him an un- 
due and unreasonable preference and advantage over 
his competitors. 

By order of the Commission the Galveston, Harris- 
burg and San Antonio Railway Company and other rail- 
road companies entering Galveston were made parties 
defendant. 

Answers were filed and full hearing was had by the 
Commission, which on June 24, 1908, made its report and 
order. 

No rehearing was asked by defendant before the In- 
terstate Commerce Commission. Young was not made a 
party to the proceedings before the Commission, but he 
appeared and testified as a witness for the Terminal 
Company, and his counsel was present at the hearing 
when the testimony was taken and engaged in the ex- 
amination of witnesses. Young was also present when 
the case was. argued and submitted. 

Mr. Justice McKenna, after stating the facts as 
above, delivered the opinion of the court. 
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It will be observed that the order of the Commission 
required appellants to cease and desist from granting 
Young the alleged undue preference for a period of not less 
than two years from September 1, 1908 (subsequently 
extended to November 15). It is hence contended that 
the order of the Commission has expired and that the 
case having thereby become moot, the appeal should be 
dismissed. 

This court has said a number of times that it will 
only decide actual controversies, and if, pending an ap- 
peal, something occurs without any fault of the defend- 
ant which renders it impossible, if our decision should 
be in favor of the plaintiff, to grant him effectual relief, 
the appeal will be dismissed. 194 U. S. 147, and Rich- 
ardson vs. McChesney, deeided November 28 of this term. 
But in those cases the acts sought to be enjoined had 
been completely executed, and there was nothing that 
the judgment of the court, if the suits had been enter- 
tained, could have affected. The case at bar comes 
within the rule announced in United States vs. Freight 
Asso., 166 U. S. 290, 308, and Boise City Irr. & Land Co. 
vs. Clark (C. C. App. Ninth Cir.) 131 Fed. 416. 

In the case at bar the order of the Commission may 
to some extent (the exact extent it is unnecessary to 
define) be the basis of further proceedings. But there 
is a broader consideration. The questions involved in 
the orders of the Interstate Commerce Commission are 
usually continuing (as are manifestly those in the case 
at bar) and these considerations ought not to be, as 
they might be, defeated, by short terms orders, capable 
of repetition, yet evading review, and at one time the 
government and at another time the carriers have their 
rights determined by the Commission without a chance 
of redress. 

In United States vs. Trans. Mo. Freight Asso., su- 
pra, the object of the suit was to obtain the judgment 
of the court on the legality of an agreement between 
railroads, alleged to be in violation of the Sherman law. 
In the case at bar the object of the suit is to have de- 
clared illegal an order of the Interstate Commerce Com- 
mission. In that case there was an attempt to defeat 
the purposes of the suit by a voluntary dissolution of the 
agreement, and of the attempt the court said: “The mere 
dissolution of the association is not the most important 
object of this litigation. The judgment of the court is 
sought upon the question of the legality of the agree- 
ment itself, for the carrying out of which the associa- 
tion was formed, and if such agreement be declared ille- 
gal the court is asked not only to dissolve the associa- 
tion named in the bill, but that the defendant should be 
enjoined for the future. . . . Private parties may set- 
tle their controversies at any time, and rights which a 
plaintiff may have had at the time of the commencement 
of the action may terminate before judgment is obtained, 
or while the case is on appeal, and in any such case the 
court, being informed of the facts, will proceed no fur- 
ther in the action. Here, however, there has been no 
extinguishment of the rights (whatever they are) of the 
public, the enforcement of which the Government has 
endeavored to procure by the judgment of a court under 
the provisions of the act of Congress above recited. The 
defendants cannot foreclose those rights nor prevent the 
assertion thereof by the Government as a substantial 
trustee for the public under the act of Congress, by any 
such action as has been taken in this case.” And, re- 
ferring to the agreement as one claimed by the Govern- 
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ment as illegal, it was further said: “That question the 
Government has the right to bring before the court and 
obtain its judgment thereof.” The interests there passed 
upon are no more of a public character than those in- 
volved in the order of the Interstate Commerce Com- 
mission in the case at bar, and there was no greater 
necessity for continuing a jurisdiction which had properly 
attached, and that the Government is the respondent, 
not complainant, does not lessen or change the character 
of the interests involved in the controversy or terminate 
its questions. 

In Boise City Irr. & Land Co. vs. Clark, supra, the 
period for which a municipal ordinance fixed a water rate 
expired pending the litigation as to its legality, and it 
was contended that the case had become moot. The 
court replied: “But the courts have entertained and de- 
cided such cases heretofore, partly because the rate, 
once fixed, continues in force until changed as provided 
by law, and partly because of the necessity or propriety 
of deciding some question of law presented which might 
serve to guide the municipal body when again called 
upon to act in the matter.” 

The motion to dismiss is denied. 


Four errors are assigned in the action of the Circuit 
Court in dismissing the bill of complaint. (1) The Inter- 
state Commerce Commission had no jurisdiction over the 
Terminal Company,,it not being a common earrier, and 
therefore not subject to the act to regulate commerce. 
(2). The Commission had no power or authority to de- 
clare the lease to Young illegal. (3) The lease does not 
constitute an unlawful or undue preference or advantage 
within the meaning of the act to regulate commerce. 
(4) The Commission by its order assumed to control 
intrastate and foreign commerce, not subject to the act 
‘to regulate commerce. 

Two facts are prominent in the case, that the piers 
of the Terminal Company are facilities of import and 
export traffic at the port of Galveston and that the ar- 
rangement of the Terminal Company with Young has 
enabled him to largely and rapidly increase his business 
until his exports of cotton seed products are more than 
twice those of all other competitors, that he derives 
therefrom 30 to 40 cents per ton over the ordinary buy- 
ing and selling profit, and that some who were his com- 
petitors haye ceased, to export. A direct advantage to 
Young ‘is manifest. A direct detriment to other export- 
ers is equally manifest. 

The situation challenges attention. Appellants find 
in it nothing but the natural and legal result of the 
sagacity which could see .an opportunity for profit and 
the enterprise which could avail of it. It was the sim- 
ple matter on the part. of -Young, it is contended, of 
bringing his business to the ship’s side and cutting out 
intervening expenses. And it is said that the Terminal 
Company had an equally lawful inducement. It had an 
idle property, it is contended, over which it had absolute 
control and which it turned to use and profit by the 
arrangement with Young. And this, it is insisted, was a 
simple exercise of ownership. If the elements of the 
controversy are correctly stated, the justification may 
be considered as made out. 

Appellants make much of their title and, assuming 
it to be absolute, assert the right to an unrestrained use 
of the property. But the assertion overlooks or under- 
estimates the condition expressed in the deed to Hunt- 
ington, that from his estate to the Terminal Company, 
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in the ordinance of the city of Galveston, and in the act 
of the Legislature of the state of Texas. The condition 
expressed in all of them was that terminal facilities 
should be constructed upon the property for the use of 
the Southern Pacific Railroad and Steamship Systems. 
The act of the Legislature declared that the property 
“should be developed for shipping and transportation 
purposes, and that the shipping facilities at the port of 
Galveston should be thereby improved and enlarged in 
order to better accommodate the commerce of the port 
and of the state.” And wharfage charges, except so far 
as they should be covered by the freight rates, should 
be subject to regulation by the railroad commission of 
the state. 


It is clear, therefore, that it was the purpose of the 
ordinance and of the act confirming it to secure ship 
ping facilities for the city, open to public use, and ne- 
cessarily so, for the property was to be the terminal of 
a railroad and steamship system. It may be, as it is con- 
tended, that there was no necessity for the ordinance, 
“except for the purpose of a valid relinquishment of the 
municipal right, often asserted by it, of opening streets 
through the bay front property and constructing wharves 
thereon.” The relinquishment was treated as valuable 
and Huntington pledged the property to a public use as 
a consideration for it. And, as we have said, such use 
was also a condition expressed in the act of the Legis- 
lature. It was not discharged by the expenditure of 
$150,000, and the erection of wharves by Huntington, as 
seems to be the contention. 


The case has no likeness whatever to Louisville &c. 
R. R. Co. vs. West Coast Co., 198 U. S. 483. In the lat- 
ter case there was no discrimination against the West 
Coast Company by the railroad company or a preference 
given to any person. The West Coast Company had the same 
privilege of using the wharves of the railroad company as 
other shippers were given. It asserted other privileges. It is 
asserted the privilege of using the wharf for the purpose of 
transferring goods into vessels which it might arrange to 
take them; in other words, not into the vessels of the 
railroad company or into those with which it had traffic 
agreements. And we said, through Mr. Justice Peck- 
ham: “In brief, the fact seems to be that the only com- 
plaint of the plaintiff (West Coast Company) is that the 
defendant (the railroad ‘company) will not permit com- 
peting vessels to make use of its wharf for the purpose 
of such competition.” 

It is true that there was a contention that the wharf 
was a public one, but the contention was based only on 
the fact that the wharf was built at the foot of a public 
street by authority from the city of Pensacola and the 
state of Florida. That fact alone was not considered 
sufficient to support the contention. And it was said: 
“The city or state authorities in granting the right to 
erect such facilities might, of course, have attached such 
conditions as they thought wise, but in their absence 
neither the public nor this plaintiff, as the owner of 
goods, would have the right, on this state of facts, to 
go to the wharf with vessels for the purpose of con- 
tinuing transportation of goods in competition with de- 
fendant.” It is true it was said that the railroad com- 
pany never became a common carrier as to the wharf, 
in the sense that it was bound to accord to the public 
or to the West Coast Company the right to use it upon 
payment of compensation. But it was added that the 
railroad company would be bound to carry the West 
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Coast Company’s goods on the rails which led to the 
wharf, for the same purpose and upon the same terms 
that it did for others, viz., in order that it might itself, 
or through others it had contracted with, forward the 
goods beyond its own line. And it was further said that 
the West Coast Company demanded more than this; it de- 
manded that the railroad company should carry its goods 
in order that it might itself forward them by vessels of 
its own selection, and that the railroad company should 
surrender possession of enough of its wharf to enable 
the other company to do so. 

Nor is Weems Steamboat Company vs. People’s Com- 
pany, 214 U. S. 344, applicable to the pending contro- 
versy. The contest there was between two independent 
lines of steamboats, the one claiming a right to use the 
wharves of the other, on the ground that the wharves 
had been dedicated to the public. The fact was found 
adversely to the contention, and the claim of right to the 
use of the wharves denied. A review of the reasoning 
of the court is unnecessary. There is great difference 
between competiting carriers claiming the right to use 
the facilities of one another and the patrons of the 
same carrier contending for equality of treatment. In 
stating this we assume that the wharves in the pending 
case are the instruments of a common carrier. This is, 
however, denied, and it is asserted that the Terminal 
Company is purely a wharfage company, and “has no 
power under its charter to act as a common carrier.” 
The contention is based on a partial review of the con- 
ditions. The Terminal Company was incorporated to 
execute the purposes expressed in the act of the Legis- 
lature of the state of Texas, that is, to construct ter- 
minal facilities for the Southern Pacific Railroad and 
Steamship Systems, and to accommodate the export and 
import traffic at Galveston; and, necessarily, as instru- 
mentalities of such traffic, wharves and piers are as 
essential as steamships and railroads, and are, in fact, 
as they were intended to be by the charter of their 
authorization, parts of a system. The only track facili- 
ties for movement of cars to or from the ships, from or 
to the tracks of the Southern Pacific Railways, are on 
the Terminal Company’s lands, and are owned by it. 
To these tracks the Galveston, Harrisburg and San An- 
tonio Railway switches cars for other railroads, charg- 
ing $1.75 per car, and the Terminal Company receives 
a trackage charge of 50 cents per car. It is true that the 
Terminal Company does a wharfage business and pub- 
lishes a schedule of its charges, which, while not filed 
with the Interstate Commerce Commission, shows a 
charge of 20 cents a ton on cotton seed cake and meal, 
and this appears as a wharfage charge in the tariffs of 
the Galveston, Harrisburg and San Antonio Railway 
Company and other railways entering the city of Gal- 
veston. And, besides, the Terminal Company was a 
party to numerous circulars issued by the Southern 
Pacific Railway Company, and that effective May 23. 
1905, was filed with the Interstate Commerce Commis- 
sion. These circulars gave terminal charges at the port 
of Galveston. The charge on cotton seed meal and cake 
was given at 1 cent ‘per 100 pounds. Shipments on 

Another and important fact is the control of the prop- 
erties by the Southern Pacific Company through stock 
ownership. There is a separation of the companies if 
we regard only their charters; there is a union of them 
if we regard their control and operation through the 
Southern Pacific Company. This control] and operation 
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are the important facts to shippers. It is of no conse- 
quence that by mere charter declaration tke Terminal 
Company is a wharfage company or the Southern Pacific 
a holding company. Verbal declarations cannot alter 
the facts. The control and operation of the Southern 
Pacific Company of the railroads and the Terminal 
Company have united them into a system of which all 
are necessary parts, the Terminal Company as well 
as the railroad companies. As said by the Interstate 
Commerce Commission, “the Terminal Company was 
organized to furnish terminal ‘facilities for the system 
at the port of Galveston,’ and it is further said that 
“through shipments on the railroad lines from and to 
points in different states of the Union pass and repass 
over the docks of the Terminal Company. It forms a 
link in this chain of transportation. It is necessary to 
complete the avenue through which move shipments 
over these lines owned by a single corporation.” And 
this unity of the railroad’s lines and the terminal fa- 
cilities is recognized in the lease to Young. By it 
he agrees to route all of his shipments over “the lines 
of the Terminal Company and its connections, according 
to the instructions of said Terminal Company from time 
to time.” And provision is made against the possibility 
of other lines bidding for the traffic by lower rates. 
In such event he must give notice to the Terminal Com- 
pany and give it “the option of meeting such proposed 
rates,” and if the company “elects to do so,” then he 
“shall not divert such shipments, but shall abide by 
the provisions” of his agreement. And surely a system 
so constituted and used as an instrument of interstate 
commerce may not escape regulation as such because 
one of its constituents is a wharfage company and its 
dominating power a holding company. As well said by the 
Interstate Commerce Commission, “a corporation such 
as this Terminal Company, which has ‘competing lines,’ 
should not be permitted to defeat the jurisdiction of 
this Commission by showing that it is not in fact 
owned by any railroad company. The Terminal 
Company is part and parcel of the system engaged in 
the transportation of commerce, and to the extent 
that such commerce is interstate the Commission has 
jurisdiction to supervise and contro] it within statutory 
limits. To hold otherwise would in effect permit car- 
riers generally, through the organization of separate 
corporations, to exempt all of their terminals from our 
regulating authority.” 

The reasoning of the Commission is justified by the 
statute. It includes in the term “railroad” “all bridges 
and ferries used or operated in connection with any 
railroad, and also all the roads in use by any corpora- 
tion operating a railroad, whether owned or operated 
under a contract, agreement or lease, and shall also in- 
clude all switches, spurs, tracks and terminal facilities of 
every kind used or necessary in the transportation of the 
persons or property designated herein, and also all 
freight depots, yards and grounds used or necessary 
in the transportation or delivery of any of said prop- 
erty.” 

The property of the Terminal Company is “necessary 
in the transportation or delivery” of the interstate and 
foreign freight transported by the lines of the Southern 
Pacific system. It is the only terminal for freight 
moving over the lines of such system, the rails of one 
of those lines, the Galveston, Harrisburg & San An- 
tonio Railway Company, connecting with tracks upon 











the docks of the Terminal Company. That the latter 
collects a trackage charge from the former and it a 
switching charge from the Terminal Company are, to 
quote the Commission, “but incidents of the separate 
corporations.” 

In opposition to these views appellants urge the 
legal individuality of the different railroads and the 
Terminal Company and cite cases which establish, it 
is contended, that stock ownership simply or through 
a holding company does not identify them. We are not 
concerned to combat the proposition. The record does 
not present a case of stock ownership merely or of a 
holding company which was content to hold. It pre- 
sents a case, as we have already said, of one actively 
managing and uniting the railroads and the Terminal 
Company into an organized system. And it is with 
the system that the law must deal, not with its ele- 
ments. Such elements may, indeed, be regarded from 
some standpoints as legal entities; may have, in a 
sense, separate. corporate operation; but they are di- 
rected by the same paramount and combining power 
and made single by it. In all transactions it is treated 
as single. In the ordinance of the city of Galveston, 
in the act-of the legislature of the state of 1899, and 
in public circulars and in the lease of Young, it is the 
system which is dealt with and not its separate links. 
And, we have seen, the terminal facilities which the 
Terminal Company was authorized to maintain were 
for the system, not-for the corporate elements con- 
sidered separately. 

It is next contended that the lease to Young under 
the facts proven does not constitute an unlawful or 
undue preference ‘under the interstate commerce act. 

To a certain extent we have considered this con- 
tention. An absolute advantage to Young cannot be 
denied. A facility that has enabled him to acquire 
practically all the export of cottonseed products must 
have something in it of advantage which other shippers 
do not receive, and it-would seem to proclaim a power 
working for his benefit which is not working for others. 
And yet it is urged that there is a contrariety of opin- 
ion about it among cottonseed cake producers and as to 
whether Young is able to dominate the Texas market 
and to command the foreign trade. The facts, we think, 
put the matter beyond conjecture or opinion and dem- 
onstrate the potency of his situation. That it is a 
preference, however, is denied; and it is urged that 
by the agreed statement of facts all cottonseed cake 
producers “agree that if there was a general establish- 
ment of plants in Galveston, so that a monopoly could 
not be acquired” by Young, “it would be of great 
benefit to the cottonseed “industry.” But it is also agreed 
that neither. the Galveston Wharf Company nor the 
Terminal Company has space enough to afford facilities 
to “all: exporters doing business at Galveston” such as 
Young. Ard the Commission found that as a practical 
matter other shippers -could not be given the same 
facilities on the same conditions as those granted to 
him, nor could such facilities be secured on the bay 
front. It was’further found that the Terminal Company 
had indicated that it is not willing to accord shippers 
generally such facilities, and that the situation of its 
docks with ‘respect to space was such that it cannot 
do so even if it should be willing. It may be contended 
that the patrons::of a railroad are not obliged to seek 
or compete for extraordinary facilities in its terminals. 
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But, be that as it may, all shippers must be treated 
alike. 

Appellants bring forward the same argument to 
support the contention under consideration which they 
advance to support their first contention, to wit, the 
right, as owner of the property, to make a lease of its 
“unused property,” subject only to the limitation that there 
shall be no interference with the use of the adjacent nav- 
igable waters.” It would seem that,if the argument have 
any force at all,it would extend the rights of ownership 
to used as well as unused property and be exercised 
in any form of preference, even to the exclusion of 
some shippers from the wharves. However, as appel- 
lants do not press the argument so far, we need not 
dwell upon it, and will only add that the terminal 
facilities contemplated by the ordinance of the city of 
Galveston and the act of the legislature of Texas con- 
firming it were public terminal facilities, not those 
which might be granted or withheld in preferences or 
discriminations. 

The last contention advanced is that “the order of 
the Commission transcends its jurisdiction, in that it 
regulates commerce purely state and intrastate, and 
also purely foreign commerce, neither of which is sub- 
ject to its authority.” 

In support of this contention it is insisted that the 
evidence shows the following facts: The cake and meal 
purchased by Young are bought by him in Texas, Okla- 
homa, Louisiana and Arkansas, but chiefly in Texas, 
and shipped to him on bills of lading and waypbills, 
showing the point of origin in those states and the 
destination at Galveston. The purchases are made for 
export, there being no consumption of the products at 
Galveston. His sales to foreign countries are sometimes 
for immediate and ‘sometimes for future delivery, irre- 
spective of whether he has the product on hand at 
Galveston. At times he has it on hand. At _ times, 
therefore, orders must be filled from cake to be _ pur- 
chased in the interior or then in transit to him. When 
the cake reaches Galveston it is ground into meal and 
sacked by Young, and for the meal thus ground and 
such meal as has been brought to his customers he 
takes out ships’ bills of lading made to his order. 

This evidence establishes, appellants contend, that 
the transit of the cake and meal is absolutely ended 
at the leased premises at Galveston, and that it is “a 
final point of concentration and manufacture, the cotton- 
seed cake being there manufactured into. meal and 
sacked for export.” But this does not distinguish Dbe- 
tween the meal and the cake, nor between the meal 
that is purchased at points outside of Texas and directly 
exported, from that so purchased and manufactured 
on the wharves of the Terminal Company. Nor does 
it take account of the fact that the wharves were in- 
tended for shipping facilities, a means of transition 
from land carriage to water carriage. It is manifest, 
as we have said, that to make the wharves manu- 
facturing or concentrating points for one shipper and 
not for all is to give that shipper a preference. And, 
being a preference, the traffic necessarily comes under 
the jurisdiction of the Interstate Commerce Commission. 
In other words, the manufacture or concentration on 
the wharves of the Terminal Company are but incidents, 
under the circumstances presented by the record, in 
the transshipment of the products in export trade and 


. their regulation is within the power of the Interstate 
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Commerce Commission. To hold otherwise would be 
to disregard, as the Commission said, the substance of 
things, and make evasions of the act of Congress quite 
easy. It makes no difference, therefore, that the ship 
ments of the products were not made on through bills 
of lading or whether their initial point was Galveston 
or some other place in Texas. They were all destined 
for export and by their delivery to the Galveston, Har- 
risburg & San Antonio Railway they must be consid- 
ered as having been delivered to a carrier for trans- 
portation to their foreign destination, the Terminal 
Company being a part of the railway for such purpose. 
The case, therefore, comes under Coe vs. Errol, 116 
U. S. 577, where it is said that goods are in interstate, 
and necessarily as well in foreign, commerce when 
they have “actually started in the course of transporta- 
tion to another state, or delivered to a carrier for trans- 
portation.” In G., C. & S. F. Ry. Co. vs. State of Texas, 
204 U. S. 403, the facts are different and the case is 
not apposite. 


Decree affirmed. 


Willamette Valley Decision Reversed 


SUPREME COURT OF THE UNITED STATES. 
No. 527.—October Term, 1910. 





THE SOUTHERN PACIFIC 
COMPANY AND OREGON 
& CALIFORNIA RAILROAD 
COMPANY, APPELLANTS, 


Appeal from the Cir- 
cuit Court of the 
United States for 


vs. the Northern Dis- 
INTERSTATE COMMERCE trict of California. 
COMMISSION. 


{February 20, 1911.] 

Mr. Chief Justice ‘White delivered the opinion of the 
court. 

Whether the court below was right in refusing to 
enjoin at the suit of the railway companies who are ap- 
pellants the enforcement of an order of the Interstate 
Commerce Commission is the general subject for consid- 
eration on this record. 

When that which is superfluous is put out of view, it 
will come to pass that every substantial controversy 
which the case presents will be disposed of by deter- 
mining what was the character of the order made by 
the Commission; that is to say, what was the power 
which that body exerted in making the order in question. 
We state at once the pertinent facts. 

The Willamette Valley, about 150 miles long, lies 
in the western part of the state of Oregon, south of the 
Columbia River, and through it there flows in a northerly 
direction the Willamette River, which empties into the 
Columbia River. Portland is on the Willamette River 
at or near where that river empties into the Columbia 
River. From Cornwallis, on the Willamette River, a 
point about 97 miles south of Portland, that is, about 
that distance from where the Willamette empties into 
the Columbia, the Willamette is navigable, and there is 
navigation from Portland to the sea by means of the 
Willamette and the Columbia rivers. The rails of the 
Oregon & California Railroad from Portland pass 
through the Willamette Valley, paralleling the Willamette 
River at various distances, and extend to the Oregon 
and California state line, where that road connects with 
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the Southern Pacific Company. The latter has for a 
number of years operated the Oregon & California as 
part of its system. 

In November, 1907, a complaint was filed with the 
Interstate Commerce Commission on behalf of the West- 
ern Oregon Lumber Manufacturers’ Association and 
others, concerning a rate of $5 per ton, in carload lots, 
on “green common rough fir lath and lumber and forest 
products” from Willamette Valley points to San Fran- 
cisco and bay points, fixed in a tariff filed by the South- 
ern Pacific Company with the Commission and which be- 
came operative in April, 1907. It was charged that the 
rate complained of was unreasonable in and of itself 
and discriminatory. It was averred that from about 1898 
there had existed a rate of $3.10 for carrying the same 
character of lumber between the points named; that 
upon the faith of this rate and the belief that it would 
not be changed larger amounts of capital had been 
invested in ‘lumber mills in the Willamette Valley; 
that the people in that valley were. dependent upon the_ 
lumber industry, and that such industry would be de- 
stroyed and the population be detrimentally affected if 
the new rate of $5 per ton was continued to be charged. 
It was alleged that the $3.10 rate was reasonable in and 
of itself, and that the rate had been increased without 
just cause upon the theory that the lumber interest in 
the Willamette Valley was prosperous, and that hence 
the traffic could stand the increase. The railroad com- 
panies answered, setting up the reasonableness of the $5 
rate. They in effect averred that the $3.10 rate, which 
had previously prevailed, was unreasonably low and that 
it had been fixed solely for the purpose of enabling lumber 
from the Willamette Valley to reach a market in San 
Francisco and bay points, which it could not have done 
if a just and reasonable rate had been exacted. This 
condition, it was alleged, had arisen from the fact that 
from Portland and other points on the Columbia River 
and Puget Sound there was a highly developed lumber 
industry accessible to San Francisco and bay points 
by water at rates so low as to have absolutely excluded 
the shipping of any lumber from the Willamette Valley 
by rail to such points, unless a very low rate had been 
fixed by the railroad companies to meet the water-borne 
lumber traffic, and that there was no market which was 
commercially available for the Willamette Valley lumber 
other than that of San Francisco and bay points when 
the $3.10 rate was fixed. The complaint and the answer 
which we thus state are not in the record, but we have 
summarized their contents from a statement made con- 
cerning the same by the Interstate Commerce Commission 
in its answer in this suit filed in the Circuit Court. 

It is certain that for a number of years the $3.10 
rate was applied both to shipments of lumber not only 
from the Willamette Valley, but also from Portland. 
Several years, however, before the going into effect of 
the $5 rate fixed in the tariff of April, 1907, a tariff 
fixing that rate had been made applicable to Portland. 
During the hearing before the Commission the Portland 
lumber interests intervened and asked that if the $3.10 
rate was restored to Willamette Valley it should also 
be restored to Portland, so as to prevent discrimination 
against Portland. 

After a hearing the Commission in June, 1908, filed 
its report and made an order adverse to the railway 
companies, Commissioners Knapp and Harlan dissenting. 
14 I, C. C. Rep., 61. It suffices to say that the order 
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entered directed the railroad to cease from charging 
the $5 rate complained of from Willamette Valley points 
and fixed as a proper rate from certain points in the 
valley the sum of $3.40 a ton, and from the remaining 
points in the valley the sum of $3.65. Although some 
of the points embraced by the order were within a few 
miles of Portland, that city was not given the benefit 
of the reduction, and therefore remained subject to the 
$5 rate. 

The railroad companies, refusing to yield obedience 
to the order, commenced this suit in equity in the Circuit 
Court of the United States for the Northern District 
of California to have the order set aside and to enjoin 
its enforcement. After a demurrer was sustained, an 
amended bill was filed. By this bill it was averred 
that the rate of $5 fixed by the tariff which the Com- 
mission had set aside was a just and reasonable rate 
per se, and that the rate fixed by the Commission was 
so unreasonably low as to be unjust and unreasonable. 
This was alleged to be the case not only in view of the 
great increase in the cost of the operation of the road 
since the time when the $3.10 rate was put in force, but 
also because of the normally excessive cost of mainte- 
nance and operation resulting from the mountainous 
country which the road traversed, subjecting to an un- 
usual expense for repairing damage done by floods and 
freshets, the high grades requiring the application of 
increased motive power, and permitting even with such 
power the movement of only unusually short trains, 
thereby causing a much greater average expense. Re- 
ferring to the rate of $3.10 which had previously pre- 
vailed, the circumstances connected with its established 
rate were detailed. It was alleged that the rate was 
unreasonably low when fixed and was so fixed by the 
railroad solely with the object of encouraging the lumber 
industry in the Willamette Valley and to enable it to reach 
a market, a result which otherwise could not have been 
attained. The averments on this subject reiterated the 
statements made in the answer before the Commission. 
It was alleged that having maintained the unreasonably 
low rate for the reasons stated the railroad companies 
had finally changed the same and fixed a just and rea- 
sonable rate for the services rendered, because of changes 
in the situation of the lumber interest in the Willamette 
Valley. Those changes, it was said, arose from the open- 
ing of markets for lumber from the Willamette Valley 

by means of new railroad routes via Portland as a 
gateway to the East, by means of which a large per- 
centage of lumber produced in the Willamette Valley 
was moved to other markets. It was alleged that the 
Commission, in setting aside the increased tariff rate 
of $5 and fixing substantially the old rate, had exceeded 
the powers conferred upon it by law, because it did not 
act in the exercise of the authority conferred upon it 
to determine whether a rate was just and reasonable 
in and of itself with regard to the service rendered, 
but had proceeded upon the assumption that power was 
conferred upon it to fix an wumreasonable rate because 
of its belief as to the equities of the situation or upon 
the basis of principles of estoppel or upon its conception 
of public policy and its right to enforce what was deemed 
best, under the circumstances, for the interest of shippers. 


There was a demurrer to the amended bill, and the 
court certified the: case to this court. The certificate 
was dismissed. 215 U. S., 226. On the receipt of the 


mandate the demurrer was withdrawn and a new de- 
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murrer, as also an answer to the bill, were filed. In 
the answer the lumber conditions in the Willamette 
Valley were recited, as also what were alleged to be the 
circumstances connected with the establishment of the 
$3.10 rate and the proceedings had before the Com- 
mission in the controversy referred to, were detailed. 
The regularity of the proceedings before the Commission 
was averred, and the legality and finality of the findings 
and conclusions of that body were asserted. It was 
declared that the rates fixed from the points in the 
Willamete Valley, excluding Portland, were just and 
reasonable in and of themselves. Traversing the allega- 
tions of the complaint, it was averred that the Commis- 
sion found the $5 rate to be unreasonable and unjust, 
admitted that it found the $3.10 rate to be a low rate, 
but denied that it found such rate to be unreasonably 
low, and denied that the $3.40 and $3.65 rates were 
substantially the same as the $3.10 rate. 

The cause was heard upon the amended Dill, the 
answer, the replication of the plaintiff, and the evidence 
introduced before the Commission. The Circuit Court, 
as we have said, entered a decree dismissing the bill. 
This was done upon the theory that, as the Commission 
found that the rate fixed by it gave some remuneration 
above the cost of operation, and was not therefore con- 
fiscatory, there was no power to interfere. 
was then taken. 


This appeal 


In the argument at bar the railroad companies do 
not question that if a complaint is made to the Interstate 
Commerce Commission concerning the unreasonableness 
of a rate that body has the authority to examine the 
subject, and if it finds the rate complained of is in and 
of itself unreasonable, having regard to the service ren- 
dered, to order the desisting from charging such rate, 
and to fix in a new and reasonable rate, to be operative 
for a period of two years. The companies further do 
not deny that where the Commission exercises such au- 
thority, its finding is not subject to be reviewed by 
the court. Interstate Commerce Commission vs. Illinois 
Central R. R. Co., 215 U. S., 452. In other words, the 
argument on behalf of the railroads fully concedes that 
an order of the Commission is not open to attack in 
the courts so long as that body has kept within the 
powers conferred by the statute. Making these con- 
cessions, the proposition relied upon to secure reversal 
is that the court below should have set aside the order 
of the Commission because that order was in excess 
of the power conferred upon the Commission, and this, 
it is insisted, is to be determined by substance, and 
not mere form. In other words, the contention is, that 
although the order made by the Commission may have 
been couched in a form which would cause it, super- 
ficially considered, to appear to be but the exercise 
of an authority to correct an unreasonable rate, yet if 
it plainly results from the record that the order of the 
Commission was not the exercise of such an authority, 
but was based upon the assumption by that body of the 
possession of a power not conferred by law, the mere 
form given by the Commission to its action does not 
relieve the- courts from the duty of reviewing and cor- 
recting an abuse of power. Applying these propositions, 
the insistence is that both in form and in substance 
the order of the Commission is void, because it manifests 
that that body did not merely exert the power conferred 
by law to correct an unjust and unreasonable rate, 
but that it made the order which is complained of upon 
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the theory that. the power was possessed to set aside 
a just and reasonable rate lawfully fixed by a railroad 
whenever the Commission deemed that it would be equit- 
able to shippers in a particular district to put in force 
a reduced rate. That is to say, the contention is that 
the order entered by the Commission shows on its face 
that that body assumed that it had power not merely 
to prevent the charging of unjust and unreasonable rates, 
but also to regulate and control the general policy of 
the owners of railroads as to fixing rates, and conse- 
quently that there was authority to substitute for a 
just and reasonable rate one which in and of itself in 
a legal sense might be unjust and wumreasonable, if 
the Commission was satisfied that it was a wise policy 
to do so or because a railroad had so conducted itself 
as to be estopped in the future from being entitled to 
receive a just and reasonable compensation for the 
service rendered. On the other hand, the Commission 
in the argument at bar does not contend that it pos- 
sessed the indeed abnormal and extraordinary power 
which the railroads thus say was exerted in rendering 
the order complained of, a power which if it obtained 
would open a vast field for the exercise of discretion, 
to the destruction of rights of private property in rail- 
roads, and would in effect assert public ownership with- 
out any of the responsibilities which ownership would 
imply. While it is not denied on behalf of the Com- 
mission that that body may have considered the prior 
rate prevailing in the Willamette Valley, the period 
during which it had been in force, and the effect upon 
the business situation in the valley of a change to a 
higher charge, all these things, it is insisted, were not 
made the basis of the power exerted, but were simply 
taken into consideration as some of the elements proper 
to be considered in the ultimate exertion of the lawful 
power to forbid an unjust and unreasonable rate and fix 
a reasonable one. 

It is clear, therefore, as we have said at the outset, 
that the result of the contentions and concessions of 
the respective parties is to reduce the controversy to 
a single issue, which is, What was the nature and char- 
acter of the order made by the Commission? That is, 
what, in substance, was the power which the Commis- 
sion exerted in making the order? 

Coming to the consideration of that subject, we are 
of opinion that the court below erred in not restraining 
the enforcement of the order complained of, because we 
see no escape from the conclusion that the order was 
void because it was made in consequence of the assump- 
tion by the Commission that it possessed the extreme 
powers ‘which the railroad companies insist the order 
plainly manifests. We proceed very briefly to state the 
reasons which compel us to this conclusion. In the first 
place, when the complaint which was made to the Com- 
mission and the answer of the railroad companies to 
that complaint are considered they give rise to the 
inference that in substance the subject complained of 
Was not the intrinsic unreasonableness of the new rate 
Which the railroad companies substituted for the former 
rate, but the injury it was thought would be suffered 
from not continuing the old rate in force, an injury 
arising from circumstances extrinsic to the new rate; 
that is, a loss which would be suffered by substituting 
the higher rate, even if that rate was in and of itself 
reasonable and just. That such was the view entertained 


by the complainants when the hearing began before the 
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Commission is too clear to require anything but state- 
ment. Thus, during the opening made on behalf of the 
complainants by their counsel, Mr. Teal, after he had 
made statements concerning the origin of the $3.10 
rate, the following took place: 


“Commissioner Cockrell: How much was_ that; 
$3.10 a ton? 
“Mr. Teal: $3.10 a ton; yes, 15% cents a hundred; 


and I will state that we do not claim that that is not 
a low rate. It is a low rate. In fact, I may say that 
it is one of the lowest rates on lumber in the United 
States, and it is a rate put in, as I state, maintained 
for the purposes I state, and the railroad company is 
entitled to full credit for having done it. 

“Commissioner Prouty: Let me ask you, Mr. Teal, 
this question. Suppose that rate had never been lower 
than 25 cents a hundred pounds, which is $5 a ton, 
would you claim that this Commission to-day ought to 
raise that rate? 

“Mr. Teal: No; I don’t think I would. 

“Commissioner Prouty: That is to say, you do not 
claim the rate is unreasonable in itself? 

“Mr, Teal: No; I do not. 

“Commissioner Prouty: You put your case entirely 
on the ground that these people represented to your 
clients and to other mill men in the Willamette Valley 
that they would establish this lower rate for the pur- 
pose of building up the industry in that valley, and 
that the industry cannot exist there in competition with 
other sections unless that rate is maintained in effect? 

“Mr. Teal: Yes, sir. 

“Commissioner Prouty: And therefore the railroad 
is obliged to maintain it in effect? 


“Mr. Teal: It has been maintained for eight or 
nine years. You have my position exactly, Mr. Com- 
missioner. 


“Commissioner Prouty: That simply shows that it 


has been maintained and industries have grown up; 
that the railroad company has, during that period, 
elected to maintain it, and found it profitable, probably? 

“Mr. Teal: You have stated my position exactly. 
I am not here complaining about the rates being high 
or low, because it is a low rate.” 

Thereafter, as Mr. Teal concluded his opening state- 
ment, the following occurred: 

“Commissioner Prouty: That seems to be your case, 
Mr. Teal. If they can, there is no reason from your 
statement why the rates should be reduced, because 
you say the rate is low enough, unless those men~-have 


been induced to build their mills there, and ought to 
be protected. 


Mr. Teal: That is correct. I want you to under- 
stand, Mr. Commissioner, that I do not claim the Com- 
mission has a right to compel the railroad, under ordi- 
nary circumstances, to meet water rates or any other 
competition.” 

It is true that subsequently, when counsel for the 
railroad companies was about to make his opening state- 
ment, Mr. Teal, after reiterating “that the $3.10 rate 
is a low rate,” observed: “I do not say it should neces- 
sarily pay a $5 rate. That is, I’ do not want to be 
understood as saying that this rate of $5, in and of 
itself, would be reasonable.” Answering the query of 
one of the Commissioners as to whether, if the railroads 
had maintained in effect for the last ten years “this 
rate of 25 cents a hundred pounds,” it would be claimed 
“that that was so unreasonable that the Commission 
ought to reduce it,” Mr. Teal answered: “Yes; I would 
claim that that would not be a reasonable rate to all 
these points.” These remarks, however, can properly 
only be regarded as a declaration of an unwillingness 
to concede more than that the $3.10 was a low rate, 
and the attempt to engraft a qualification or limitation 
upon the prior declarations of counsel cannot be treated 
as having any efficacy, since no proof waterever bearing 
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upon an issue as to the reasonableness of the $5 rate 
for the service to be rendered was introduced by the 


complainants. In fact, no attempt was even made to 
cross-examine Mr. Miller, the general traffic manager of 
the defendant, who testified on that subject. That the 
complainants intended to confine their evidence to the 
issue of whether the $3.10 rate should be maintained 
in order to enable the lumber mills to continue to 
prosper is evidenced by the following: 


“Commissioner Prouty: Mr. Teal, there does 
not seem to be much dispute about the questions in 
this case. The mills have a rate to the South, and one 
question is to what extent they are dependent upon 
that rate for their continued existence. They have a 
rate to the Hast. For what reason is not that rate as 
valuable to them as it is to Portland and other mills, 
and to what extent is it necessary that this rate should 
be maintained to San Francisco in order to fairly con- 
tinue the prosperity of these establishments? 

“Mr, Teal: That is where I intend to confine my 
testimony.” 


The order of the Commission, as we have said, ap- 
plied the rate which is fixed substantially to the very 
doors of Portland, but did not make the reduction ap- 
plicable to that city. While we shall have occasion in 
a moment to refer to this aspect of the order as con- 
clusively showing on its face that the power exerted 
in making it was not the power to condemn an unrea- 
sonable and fix a reasonable rate, an excerpt from the 
examination by Mr. Cotton for the rdilroad companies 
and Mr. Abel for the intervenors, of two witnesses—J. 
Poulsen for the Portland interests and Dixon for the 
Willamette Valley interests—will make perfectly clear 
how really immaterial the question of the reasonableness 
of the $5 rate was considered to be. 

On cross-examination of Mr. Poulsen the following 
transpired: 


“Mr. Cotton: In saying that you think Portland 
ought to have a lower rate, do you mean they should 
have a lower rate. than a $3.10 rate? 


“Mr. Poulsen: I mean they should have a lower 
rate than the inland people, on account of having water 
competition. 

“Mr. Cotton: But you do not express your opinion 
about the reasonableness of the rate? 

“Mr. Poulsen: No, sir. 

“Mr. Abel: He was not asked that. 

“Mr. Cotton: That is what I understand; 
just wanted to make it clear. 

“Mr. Poulsen: No.” 


On the examination of Mr. Dixon the following en- 
sued: 


“Mr. Cotton: It would follow, as a matter of fact, 
that if the $3.10 rate, or any lower rate than the barge 
rate was established, that it ought to be extended all 
the way up to Portland; would it not? 

“Mr. Dixon: Personally I have no objection to that; 
but I do not see that it would necessarily follow. 

“Mr. Cotton: I am not considering your standpoint. 
I merely want your best opinion with reference to the 
industry in western Oregon. 

“Mr. Dixon: I think, Mr. Cotton, that the arrange- 
ment in effect prior to April 18 was, from the standpoint 
of the lumber shippers, a fair arrangement. 

“Commissioner Prouty: How can you justify leaving 
Portland out of the San Francisco rate and taking you 
into the Eastern rate? 

“Mr. Dixon: The Portland mills have so much the 
advantage of us in almost every other branch of the 
business that I do not see how it is unfair to them 
to give us what might appear to be a slight advantage 
in one particular. In other words, they have a better 
grade of logs, they have a better market and more 
markets, they have a place to dispose of their refuse, 


but I 
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and, what counts for more than anything else and is 
absolutely necessary to the successful conduct of the 
lumber business, they can get rid of their output, while 
we cannot, up to date.” 


Although we find the record replete with statements 
made during the course of the hearing by counsel for 
both parties, and certainly by one or more of the Com- 
missioners who were present at the hearing, which we 
think leave no doubt as to the nature and character 
of the power exerted, we do not pursue the subject 
further, since we are of opinion that the face of the 
opinion and the order so additionally serve to make 
manifest the situation as to render it unnecessary to do 
more than briefly advert to those subjects. While it is 
true that the opinion of the Commission may contain 
some sentences which, when segregated from their con- 
text, may give some support to the contention that the 
order was based upon a consideration merely of the 
intrinsic unreasonableness of the rate which was con- 
demned, we think when the opinion-is considered as a 
whole in the light of the condition of the record to 
which we have referred, it clearly results that it was 
based upon the belief by the Commission that it had 
the right under the law to protect the lumber interests 
of the Willamette Valley from the consequences which 
it was deemed would arise from a change of the rate, 
even if that change from an unreasonably low rate 
which had prevailed for some time to a just and rea- 
sonable charge for the service rendered for the future. 
Manifestly, this was deemed by the Commission to be 
the power which was being exerted, since Mr. Com- 
missioner Harlan, joined by the chairman of the Com- 
mission, dissented on the ground that the order was 
an exertion of a power not possessed to give effect 
to a supposed equitable estoppel, and no language was 
inserted in the opinion to indicate to the contrary. The 
obvious impression as to the nature and character of 
the power exerted given by the very face of the opinion 
of the Commission is shown by the syllabi to the official 
report of the opinion, which we copy in the margin.* 

Finally, the express exclusion of Portland from the 
benefit of the reduced rate and the reasons given for 
the exclusion indubitably establish the character of the 
power exerted so as to exclude the possibility of hold- 
ing that it was merely the exercise of the right to cor- 
rect an unjust and unreasonable rate. We say this 
because if the assumption be indulged in that the order 
was but the manifestation of the authority to correct 
an unreasonable rate, the traffic of Portland, in the ab- 
sence of some lawful reason for excluding it, would be 
discriminated against by the order excluding Portland 
from the benefit of the reduced rate. We cannot, there- 
fore, assume that the order was legal because it rests 
upon the power to correct an unreasonable and to sub- 


*1. Where a rate has been established and maintained [0 
a considerable period for the purpose of developing a particular 
industry and with full knowledge that the industry could not 
be developed without it, and where, under the influence 0! 
such rate, large amounts of money have been invested in 
property the value of which must be seriously impaired by 
an advance of the rate, that fact is an important considera- 
tion in passing upon the reasonableness of such advance. 

2. The Southern Pacific Company established a rate 
$3.10 per ton upon rough green fir lumber and lath fro! 
points in‘the Willamette Valley to San Francisco for ti 
purpose of developing the lumber industry in that section 
and maintained the rate in effect, with a brief interval, for 
six years: and on the strength of this rate that industr 
attained considerable proportions. In April, 1907, this rate 
Was advanced to $5 per ton: . Held, That the advance wa* 
unreasonable and that the rate ought not for the future to 
exceed $3.40 per ton. 
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stitute a reasonable rate, since to.indulge in that as- 
sumption would at once beget the inevitable inference 
that the order was repugnant to the statute because 
of its discriminatory character. And the reasons given 
for the exclusion of Portland from the benefit of the 
reduction which the order made likewise leave no room 
for the conclusion that the reduction was based merely 
upon the finding that the tariff rate which was reduced 
was, considering the service rendered, in and of itself 
unreasonable. The reasons for not applying the reduced 
rate to Portland were thus explained in the report of 
the Commission: 


“The considerations which induce us to apply this 
lower rate to mills in the Willamette Valley do not 
obtain in case of Portland. These manufacturers have 
the benefit of the water rate, and are not, therefore, 
dependent at all upon the defendants for reaching the 
San Francisco market. The low rate was only applied 
to Portland for a comparatively short time, and has 
not been in force there for the last four years. It is 
of no special importance to the manufacturer at that 
point, and no injustice is done by withdrawing it. 
The distance from Portland is considerably greater than 
the average distance from Willamette Valley mills, and, 
on the whole, we think the defendants should be left 
to their option in meeting or declining to meet water 
rates at Portland. The claim of the intervenors is 
therefore denied.” 


Treating the order as having been based upon the 
assumed possession of the extraordinary power which it 
is insisted was exercised in making the order, the force 
of the reasoning thus advanced to sustain the order 
cannot be successfully gainsaid. But upon the theory 
that the order was made merely as the result of the 
exercise of the statutory power to prevent the charging 
of an unreasonable and unjust rate, having regard to 
the service rendered, the inconsequence of the reasoning 
stated becomes at once patent. This must be the case, 
because Portland had been deprived by the railroads of 
a just and reasonable rate for a longer time than the 
Willamette Valley points certainly afforded no ground 
for concluding that Portland was not entitled to relief, 
and it is equally certain that the fact that there was 
competition by water from Portland can in no way 
justify the permitting the railroads to continue to charge 
against traffic from Portland a high and unreasonable 
rate. Indeed, if the order be assumed to have been 
made merely as the result of the power to correct an 
unjust and unreasonable rate, then the reasoning by 
which the order, in so far as it dealt with Portland was 
concerned, was sustained, comes to this, that the greater 
the wrong the lesser the right to redress, and the greater 
the reason for the low and competitive rate the stronger 
the reason for refusing to fix such a rate. 

The considerations just stated dispose of the entire 
controversy except in one particular. It is claimed at 
bar that the questions arising for decision are moot, 
since in consequence of the lapse of more than two years 
Since the order of Commission became effective, by 
operation of law the order of the Commission has spent 
its force, and therefore the question for decision is moot. 
The contention is disposed of by Southern Pacific Ter- 
minal Co. et al. vs. Interstate Commerce Commission 
et al, this day decided. In addition to the considera- 


tions expressed in that case, it is to be observed that 
clearly the suggestion is without merit, in view of the 
Possible liability for reparation to which the railroads 
might be subjected if the legality of the order were not 
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determined and the influence and effect which the ex- 
istence of the rate fixed for two years, if it were legal, 
would have upon the exercise by the railroads of their 
authority to fix just and reasonable rates in the future, 
clearly causes the case to involve not merely a moot 
controversy. 

The decree of the Circuit Court is reversed and 
the case remanded to that court, with directions to enter 
a decree declaring the order of the Interstate Commerce 
Commission to be void, and otherwise granting the relief 
prayed in the bill. 


To Consider Revised Ratings 


Lincoln, Neb., March 3.—Notice has been given by 
the state railroad commission that a hearing will be held 
in this city March 14 for the purpose of considering a 
general revision in Western Classification No. 44, now 
effective, with certain modifications, on Nebraska intra- 
State business, or the adoption of an entirely new classi- 
fication to be known as Nebraska Classification No. 1. 

Proposed changes in Western 44 would affect the 
following items: Alfalfa meal; aluminum, articles of; 
bottle carriers, wood, K. D.; barley, rolled, in sacks or 
barrels; electrical batteries, dry, in boxes or barrels; 
bases, iron, for store stools; baseball bats; coffee per- 
colators; coiled springs, agricultural implement, in boxes; 
copperas or sulphate of iron; coal chutes; cones, fir and 
pine, in sacks; copper coils; casein, in sacks or barrels; 
concrete mixers; car springs; cooking cabinets; curtain 
stretchers, wooden; electric water heaters; fish globes; 
guide rods (window fixtures); tree sprayers, hand; hop- 
pers, plate iron; leaded glass; locomotive springs; mat- 
tress stock; ore, lead; prepared roofing; peanut roasters; 
potato planters; shelf decorating paper; sorghum seed; 
shoddy, rope dust, etc.; showcases; switchboards and 
desks, telephone; wagon jacks; wagon, carriage and 
buggy wheels, in the white; woven wire, concrete rein- 
forcement, in rolls; wire netting (poultry) and woven 
wire fencing; mirror backs; poultry food; fluid, N. O. S., 
flash point, and live stock. 

The question of providing a classification of cream 
separators, fanning mills, scales and road scrapers that 
will permit their being loaded in mixed carloads of agri- 
cultural implements will also be taken up. Consideration 
will likewise be given to: the proposal to cancel all rules 
providing for reduced rates on returned shipments. 


OVER NINETY PER CENT RELEASED ON TIME. 


Seattle, Wash., March 3.—December reports for 
twenty-three roads operating through the Pacific North- 
west Demurrage Bureau show that 92,651 cars were 
reported to the bureau, of which 94 per cent were 
released on time and demurrage accrued on 5,817 cars. 
Two roads reported all cars released before the free 
time allowance period had elapsed, while the poorest 
record for the month showed 81 per cent released on 
time. Demurrage to the amount of $21,746 was charged 
for the month. 


ENDORSE COAL RATE BILL. 


Ogden, Utah, March 3.—Resolutions have been 
adopted by the local Chamber of Commerce. en- 
dorsing the coal rate bill now before the Utah Legis- 
lature, as mentioned in the issue of THE TRAFFIC WORLD 
for February 18, 1911, page 258. 
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WESTERNERS ABANDON FIGHT 


Roads Practically Decide to Yield to Commis- 
sion’s Wishes—Eastern Lines Reach 
No Conclusion 





It is now practically settled that the western rail- 
roads will withdraw the tariffs the subject of investi- 
gation by the Interstate Commerce Commission in Case 
No. 3500. 

While no definite announcement that the carriers 
will not contest the Commission’s findings has been 
made, or probably will be made, beyond the routine 
process of canceling the condemned rate schedules, it 
is known that the majority of the roads have decided to 
acquiesce in the wishes of the Commision as expressed 
in the western rate advance case. But one contingency 
might arise, and that seems very remote, that might 
change the present situation. That would be the case 
where some road declined to agree with the majority 
in the withdrawal of the advanced rates and elected 
to fight the Commission on the question. This would, 
of course, necessitate the issuance of an order against 
that road which would in effect tie up the rates of all 
roads by making present charges the maxima for two 
years. This, however, seems, as before stated, remote, 
for as a practical matter such a road would experience 
difficulty in getting tonnage at the higher rates. 

Several meetings have been held at the Western 
Trunk Line rooms in Chicago this week, and the rate 
clerks are now checking in the suspended tariffs to de- 
termine just what charges are affected by the Commis- 
sion’s opinion and what is, indeed, the scope of that 


holding. On this point there still exists considerable 
confusion; It is said that should the roads in Western 
Trunk Line, Trans-Missouri and Illinois Freight Com- 


mittee territories acquiesce in the desires of the Com- 
mission it would be impossible to line up the tariffs 
properly before March 10. It is confidently expected, 
however, that the Commission would take care of this 
situation by the issuance of a special order, as in the 
case of the previous suspensions, which would waive 
its usual strict tariff requirements. 

Naturally the roads are disappointed at being de- 
feated in these cases, but with one exception there has 
been little lugubrious talk. While some declare that 
it will now be necessary to hew very close to the line 
in the matter of economy, as yet only one road has 
gone to the length of making any decided cut in its 
forces. And the action of this line, as well as the pes- 
simistic remarks of one of its officers, has aroused the 
resentment of certain of the big shippers, and the dec- 
laration is made that if a policy of retrenchment that 
will affect the efficiency of the road is pursued or tactics 
are adopted that seem to the shippers retaliatory, the 
industrial interests, or some of them at least, may reply 
by withdrawing tonnage. 

Eastern railroad lawyers held a conference at the 
offices of the legal department of the New York Cen- 
tral Lines Monday. A statement was given out that 
no conclusion had been reached by those present and 
it was hinted that it might be several days before a 
line of action would be definitely mapped out. Among 
those present at the conference were: J. A. H. Harris, 
vice-president and general counsel; Clyde Brown, of 
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counsel for the New ‘York Central; Hugh Bond, general 


counsel for the Baltimore & Ohio; 
general counsel for the Erie; Francis Gowan, counse! 
for the Pennsylvania; W. H. Jenny, vice-president and 
counsel for the Lackawanna; J. F. Schaperkotter, coun- 
sel of the Lehigh Valley; J. B. Kerr, ccunsel of the 
Ontario & Western, and Jackson E. Reynolds, counse! 
of the Jersey Central. 

Presidents Brown of the New York Central Lines, 
McCrea of the Pennsylvania, Willard of the Baltimore 
& Ohio and Underwood of the Erie, at a conference 
held in New York Thursday, arranged for a general meet- 
ing of representatives of lines in Official Classification 
territory next Tuesday. 

The report, circulated shortly after the Commis- 
sion’s decision was announced, to the effect that the 
Pennsylvania Railroad had decided that it would not ap- 
peal from the ruling, has been discounted. It is said 
that instead of taking such a stand the ‘road merely 
made inquiries at the Commission’s office of what pro- 
cedure would have to be followed to line up the road’s 
tariffs in conformity with the rate board’s desires, should 
the road think it inadvisable to contest the Commis- 
sion’s opinion. Out of this, it is claimed, arose the 
report that the Pennsylvania Railroad had abandoned 
the other eastern lines. This is the explanation made 
in western railroad circles by those in a position to 
know. 


George Brownell, 


Adopt New Peanut Rates 


Jackson, Miss., March 3.—The state railroad com- 
mssion has ordered the carriers operating in the state 
to put in a new schedule of rates on peanuts. This mat- 
ter first came up before the commission at a January 
meeting and was then put over to give all parties time 
for further hearing and consideration. 

The new rates, which are understood to have the 
approval of both shippers and carriers, are as follows: 
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If over two or more lines, 25 per cent of the above 
rate to be added. 

If less-than-carload lots, 331-3 per cent to be added. 

The one-line minimum is fixed at 20,000 pounds. 

The rates become effective not later than March 21. 


AVERAGE DETENTION 1.10 DAYS. 
Nashville, Tenn., March 3.—The January report of 
the Nashville Demurrage and Storage Bureau shows that 
29,217 cars were reported, of which 989 were held beyond 
the free time allowance, with an average detention of 
1.10 days. The figures for the same month last year 


show 28,960 cars reported, 925 detained after the expir@- 
tion of the free time and an average detention of 1.2! 
days. 
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LEGAL DEPARTMENT 


Conducted by 
CHARLES CONRADIS, 
General Counsel, The Traffic Service Bureau. 


In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. It is 
available both to those who are members of the Traffic Service 
Bureau and those who are not. Readers are particularly in- 
vited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder. 

Address Legal Department, The Traffic Service Bureau, 
Washington, D. C. 





Contradictory Terms in Bills of Lading. 


New York.—“Is the carrier or the shipper responsible 
in the event of the shipper delivering, to the carrier, in 
error, a bill of lading covering a carload of freight, 
showing the original line at the top, which is not the 
line of the carrier, and a routing on the bill of lading 
opposite the word ‘route” is specified, with which the 
carrier had no connection? Instead of the carrier re- 
turning the bill of lading and the order for the goods 
to the shipper, the carrier forwards the goods over its 
own line, at a higher rate of freight than what would 
have been assessed had the shipment moved over the 
line indicated on the bill of lading delivered by the 
shipper to the carrier, no rate whatever being specified 
on the bill of lading, as made out by the shipper.” 

In the shipment in question it would seem that the 
bill of lading and shipping instructions both plainly 
indicated that the shipper did not intend the shipment 
to move via the route of the carrier to whom it was 
delivered. The bill of lading or the shipping instruc- 
tions control the carriers in their obligations of accept- 
ing and transporting property. But, in this particular 
instance, the shipping instructions were so in conflict 
with the physical possibility of the carrier to perform 
as lawfully to place upon the carrier’s agent the duty 
of inquiring of and obtaining from the shipper the 
precise instructions that should be followed, and a 
failure in doing so, the mere delivery of the goods 
by the shipper to the carrier would not excuse. The 
obligation lawfully rests upon the carrier’s agent not 
only to refrain from executing bills of lading which 
contain provisions that cannot lawfully be complied 
with, but also from receiving and acting under instruc- 


tions that are contradictory and impossible of execution. 
as a bd 


interpretation of “Railroad Errors or Omissions” Clause 
in Demurrage Code. 


Nebraska.—“‘Permit me to submit to you a question 
dertaining to present code of demurrage rules in regard 
to which there seems to be considerable difference of 
opinion, i. e., regarding demurrage assessed where a 
road fails to notify consignor that shipment is refused 
or unclaimed. Our tariffs make no provision for waiver 
under such circumstances, but they do state that demur- 
rage accruing on account of railroad ‘errors or omis- 
sions’ may be refunded or waived. You understand 
that railroad companies have standing instructions to 
agents to promptly notify shippers on unclaimed or 
refused goods, and is their custom to do this. Would 
you Say that failure to do this is a railroad ‘error or 
omission’ and that charges due to such failure could 
be refunded?” 


In our opinion, “railroad errors or omissions,” con- 
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templated as stifficient exceptions for the assessment or 
collection of the usual] demurrage charges for detention 
of cars, are only those that would be recognized as 
errors or omissions in law, and not those that are 
such only by virtue of some usage or practice between 
the carriers themselves. The instances in which a car- 
rier’s failure to notify consignor of consignee refusing 
or not claiming goods that would be considered in law 
an error or omission are very few. Any other construc- 
tion of this clause would inevitably lead to its abuse. 
What the framers of it likely had in mind was not so 
much whether the carriers failed to comply with some 
gratuitous practices as between themselves, but instead, 
whether they committed some error or omission that 
resulted in a delay of the car, and such delay is di- 
rectly chargeable thereto. 
* cd x 


“Carrier Chargeable With Misrouting.” 


Michigan.—“Are you not in error in advising ‘New 
York’ in the February 18 issue of THE TRAFFIC WORLD 
that it is the duty of the carrier collecting freight 
charges to repay as soon as it appears that an over- 
charge has, in fact, been made? Take a recent case 
I had. The bill of lading was presented showing a 
65-cent rate—a rate—that is, tariff via the cheapest 
route between- shipping point and destination shown. 
The expense bill showed an entirely different route 
used. The consequence was an apparent overcharge of 
about $11. That overcharge ‘appeared’ to me as soon 
as these papers were presented, but I have not made 
refund, because I do not know what road is at fault, 
and, under ruling 214, my understanding is that I have 
to place the road at fault and secure their acknowl- 
edgment of their fault and their willingness to assume 
this overcharge before it can be paid. Further, in 
rulings 15 and 68, I am advised that I may not adjust 
a claim until I have made the investigation in the 
premises.” 

As a number of our subscribers have written us 
along similar lines as those indicated by the foregoing 
letter, and as our present correspondent is in error in 
his conclusions, we shall quote freely from a decision 
of the Interstate Commerce Commission, rendered on 
December 7, 1909, in the case of Tyson & Jones Buggy 
Company vs. Aberdeen & Asheboro Railway Company 
et al, in which the Commission made an exhaustive 
investigation of the subject respecting the settlement 
of claims in which more than one carrier is interested. 
The Commission expressed itself as follows: 

“We are advised that the delay in making repayment 
(of overcharges) is frequently due not to the failure 
to discover the overcharge, but to the efforts of the 
delivering carrier to ascertain before making the re- 
fund to the shipper which carrier participating in the 
movement is responsible. This is not a proper practice. 
The shipper is entitled to repayment from the carrier 
that has collected the freight charges as soon as it 
appears that an overcharge has in fact been made. 
When the refund has been made it is then that carrier’s 
duty to see which of the carriers that participated in 
the movement is responsible and charge it accordingly. 
When the overcharge has been discovered it should im- 
mediately be repaid by the carrier that collected the 
charges, and this should be done whether a demand 
has been presented by the shipper or not.” 

























In other words, the plain meaning of these words is 


that as the carrier collecting an overcharge is not 
legally entitled to the same, it should, as a matter of 
law and equity, refund such overcharge to the con- 
signee, promptly upon definitely ascertaining that such 
overcharge has been made, whereupon such delivering 
carrier should seek his remedy from the particular car- 
rier guilty of charging in excess in the first! instance. 
The tendency on the part of the Commission is, no 
doubt, to insist upon a larger attention and greater 
dispatch in the matter of investigating and adjusting 
claims. A carrier is, of course, warranted in requiring 
that claims be accompanied and supported by evidence 
of validity, and it may properly establish reasonable 
rules governing the manner of presenting such claims. 


a * cod 


Waiver of Damages Resulting from Failure to Reconsign. 

Indiana.—‘‘In December a shipment of oranges was 
consigned from Florida to A, in Indiana. While en 
route carrier’s agent at A was notified by consignee to 
reconsign same to B, who accepted the same. This order 
was given before the car reached the point at which the 
reconsignment should have been made. The carrier’s 
agent, however, failed to transmit the order of reconsign- 
ment, and the car was delivered at A. The consignee 
at first refused to accept delivery at A, but subsequently 
he accepted the same with the understanding that the 
carrier would dispose of the shipment to the best ad- 
vantage. The goods were sold at a large loss to the 
consignee, and the carrier now refuses to pay the dif- 
ference between the price the goods sold at A and the 
price they would have been sold at B if delivered at 
that point, on the ground that its tariff provisions are 
that reconsignment will be made only when practicable: 
Kindly advise us as to the legal liability of the carriers 
in cases such as‘ these.” 


Rates, rules and privileges concerning reconsign- 
ments are matters of tariff regulations and governed 
thereby. The law requires carriers to publish and file 
separate tariffs containing all charges covering recon- 
signments and to stipulate clearly the extent of all privi- 
leges and regulations concerning the same. In conse- 
quence the correctness of the carrier’s attitude in the 
present case depends solely upon the provisions and the 
construction of its tariff relating to reconsignment of 
shipment between the points you mention, and whether 
or not any provision therein warranted the carrier in 
refusing to comply with your request to reconsign. How- 
ever, there is another and possibly stronger point than 
the one given by the carrier, which might warrant it 
to refuse the claim in question—a purely legal one— 
and that is the acceptance by the consignee of the ship- 
ment at point of delivery. The consignee by accepting 
the delivery at A waived all claims that he might have 
otherwise had against the carrier by virtue of wrong 
delivery, unless the acceptance carried with it an ex- 
press agreement between the consignee and carrier to 
the effect that the latter would be liable for the difference 
that the shipper suffered in damage by virtue of the 
delivery at A and subsequent sale of shipment at that 
point. 
ok ok He 


Responsibility of Carriers at Non-Reporting Stations. 
Utah—‘“The A Railroad has an agent at station B. 
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From B one branch line runs to C, three miles distant, 
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and another branch to D, six miles distant. 


C and D 
are non-reporting stations, and freight destined thereto 
is checked at B, then delivered at C or D by switch 


crew. If loss or breakage exists at destination, it is 
not practicable to get proper acknowledgment from 
agent, and when claim is made for loss or damage we 
are often met with the declaration ‘Goods checked O. kK. 
at B. If goods are lost or damaged between B and C 
(or D) we are not responsible.’ Would like to know 
carrier’s liability; that is.to say, is such liability dimin- 
ished or limited when destination is a non-reporting 
station?” 

While a carrier may rightfully decline to operate a 
non-reporting station at a given point on the ground 
that the importance of the point or the volume of traf- 
fic done there does not warrant it, yet its failure to 
establish such a station is no warrant for endeavoring 
to excuse itself from any of the usual obligations of a 
common carrier in the transportation of goods. The car- 
rier having constructed and operated branch lines to C 
and D, and contracted to transport goods to these points, 
is under the legal obligation to deliver them at destina- 
tion points, and to exercise diligence in protecting the 
goods from destruction and injury resulting from condi- 
tions which, in the exercise of due care, may be averted 
or counteracted. If he fails to do so, he is liable, even 
though the delivery is to be made at some non-reporting 
station, unless some such exception is expressly stated 
in the bill of lading. But even such limitation provi- 
sions are subject to the state of the local law at point 
of delivery. 


ca * 


Right of Stoppage in Transit. 


New Jersey.—“We consigned a shipment of asphalt 
at the L. C. L. rate, and the following day discovered 
that the wrong material had been shipped. We notified 
originating line in writing to stop and return shipment 
at our expense, which was accepted by the agent. Ten 
days after stop order had been accepted, owing to negli- 
gence on the part of the agent to comply with our in- 
structions, shipment was delivered and accepted at des- 
tination, consignee not being aware of the mistake made 
in shipping by us. In order to correct the mistake, we 
were compelled to ship other materials at a large cost 
to us. Claim for this the carrier declines on the ground 
that it has no right to stop a shipment billed flat unless 
the consignee is insolvent. The carrier has on previous 
occasions stopped shipments under similar circumstances. 
Is the shipment while in transit still our property, sub 
ject to stoppage, and to whom are we to look for our 
remedy?” 


So long as the goods remain the property of the 
consignor, he may countermand any directions he may 
have given as to their consignment, and may at any 
time during the transit require of the cariser their re 
delivery to himself. But the consignee, and not the 
consignor, is the presumptive owner, and the carrier may 
so consider him, unless he has been advised that the 
consignor has not parted with his title, and that it 
is to vest in the consignee only upon the performance 
of certain conditions. The only instance in which the 
consignor, who has parted with his title, may exercise 
the right to stop goods in transit is upon the discovery 
by him, after the sale of the goods on a credit, of the 
insolvency of the buyer. If the buyer is in fact solvent 
the carrier would be justified in refusing to give up the 
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Commission Hears Commutation Case 


Washington, D. C., March 3.—Oral arguments on the 
matter of advanced commutation rates from New York 
City to suburban points, and in the New England States, 
were heard by the Commission Saturday. 

Frank Lyon, for the Commission, stated *the case and 
some figures as to the amount of commutation 
business done by the roads, claiming that the advance 
is a hardship on those living in the suburbs, but engaged 
in business in New York, and that the financial con- 
dition of the roads was such the advance was not needed. 

George F. Brownell, general solicitor for the Erie, 
gave a short history of the various tickets sold. He 
said the Commission and the courts have decided that 
a maximum rate of 2% cents per mile is not an un- 
reasonable rate, and argued that if a carrier adopted 
the policy of lowering that rate, it was not a matter 
for the Commission to pass upon. The passenger who 
purchases a single ticket might have some right to claim 
he was unduly discriminated against if his neighbor, by 
buying ten or more tickets at a time, got a lower rate, 
but the person who got the lower rate, if it was not 
in excess of 21% cents per mile, has no right of. com- 
plaint. The same service is given the commuter that 
the regular passenger receives, but the former pays but 
a little more than half a cent per mile. Within the 
limit that has been fixed by the legislatures, the Com- 
mission and the Supreme Court, a railroad has the right 
to make its own rate, deciding what it will charge, if 
it does not unduly discriminate. He claimed it was not 
in the province of the Commission to say that any rate 
less than the maximum rate decided to be reasonable 
was unreasonable; that the question of rates to com- 
muters was one wholly in the line of the roads them- 
selves. 

W. S. Jenney, general counsel for the Lackawanna, 
followed much on the same line of argument. Questioned 
as to the powers of the Commission, he replied that the 
law as laid down by the Supreme Court limited the 
Commission to declaring a maximum rate, and it could 
g0 no farther than the law itself. Like Mr. Brownell, 
he discussed the character of the service and the low 
rate at which it was given when compared to the rate 
charged for one trip. 

xeorge Stuart Patterson, assistant general counsel of 
the Pennsylvania Railroad, combated the figures given 
by Mr. Lyon and explained on what basis the road had 
figured out the cost to the road for each commuter at 
its terminal station. He said these large terminal sta- 
tions had been made necessary to take care of the com- 
muters; that the traffic was confined largely to two 
hours in the morning and two in the evening, thus en- 
tailing large expense. 

Jackson Reynolds, general counsel for the New Jer- 
Sey & Reading, emphasized the fact that a commuter on 
his line, riding to the farthest commutation point, in a 
month would use sixty terminal services and ride 3,000 
Iniles, a distance as great as across the continent, all 
for $11.25. He said the tax assessed on his road by the 
State of New Jersey had increased from $400,000 to 
$1,200,000, and that the advance on commutation rates 
would amount only to $80,000 annually, and he did not 


gave 
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think it laid in the mouth of New Jersey to complain 
if the road now passed back to its people 10 per cent 
of the increased burden placed upon the road by the 
state. 

Attorney General Wilson of New Jersey confined his 
argument to the question of jurisdiction. He claimed 
that commutation traffic was a distinct traffic of itself, 
wholly distinct from that of the general traffic, and that 
the Commission had power over all traffic, and could say 
whether a proposed rate was reasonable or not, without 
regard to the rate on any other class of traffic. He 
commented on the decisions of the Supreme Court which 
had been referred to by the attorneys' for the roads, 
drawing from them an entirely different construction. 
He claimed that the amendment to the second section 
of the interstate commerce act, changing the word 
“apply” to the word “prevent” in connection with the 
issuance of excursion, mileage and commutation tickets, 
disclosed the intent of Congress to place the reason- 
ableness of such rates in the hands of the Commission. 
He also dwelt at some length on the use of the word 
“practice” as connected with rates, holding that prac- 
tice was a custom, a habit, and that the roads had for 
thirty years maintained the practice of issuing commu- 
tation tickets, and that practice put such tickets under 
the control of the Commission. He concluded by saying 
the railroads had failed to justify the increase. 

William L. Ransome, for the New Brunswick (N. J.) 
Board of Trade, spoke particularly of the increases of 
the Pennsylvania Railroad, saying they were not justified, 
and were unjust, excessive, discriminative and harmful. 
He said the increase would add $4 to the cost of the 
commutation ticket of each patron. He criticized the 
roads for failing to show their receipts and the volume 
of the commutation traffic. The old rates were preofit- 
able. 

C. E. Drayton, of special counsel for the state of 
New Jersey, also opposed the increased rates. He main- 
tained that the business was entirely separate from the 
regular passenger traffic, and that the Commission could 
prescribe a just and reasonable maximum rate for the 
traffic. As to the claim of the roads that the old rates 
were not profitable, he said that the railroads had built 
up the commutation traffic voluntarily. Commutation rates 
made other business, he said, in the way of transporta- 
tion of the families of the commuters and freight at the 
regular rates. He claimed that no terminals would be 
abolished if the commutation rates were abandoned. It 
was an empty argument that the Commission ought to 
decide that the commuter had no right to a lower rate. 

The arguments were closed by Mr. Brownell. He 
said the proof was that the rates were reasonable and 
less than the maximum reasonable rates. The increase 
on the individual passenger would be very small. The 
average increase was but a few cents for tickets of 
every class. He gave a number of reasons for the in- 
crease, among them the great changes in the cost of 
transporting passengers, demands for better facilities 
and more trains, better service, competition between 
cities, connection with the McAdoo tunnel to meet the 
wishes and demands of the people for better service, and 
better station facilities. He said the Erie had increased 
its train service 10 per cent since January 1 of this year. 
The rates were not discriminatory. He also claimed 
that the Commission had no jurisdiction in the case as 
the complaint was filed before the act of Congress, au- 
thorizing its inquiry into such matters, went into effect. 
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LEADING COMMERCIAL AND 


TRAFFIC ORGANIZATIONS 


The National industriaj Traffic League. 
Object—The ob of this league is 
to interchange concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as members 
are traffic directors, managers, com- 
missioners or other officials in charge 
of traffic of industrial or commercial 
organizations and traffic officers of rep- 
resentative shipping concerns in the 
United States. 



















































































Officers 
J. C. Lincoln, President, 
Comm’r Merchants’ Exchange Traffie 
Bureau, St. Louis, Mo. 


W. M. Hopkins, Vice-President, 

Mer. Trans Dept. Board of Trade, 
Chicago, L 

W. D. Hurlbut, Secretary-Treasurer 


7%. wis Wisconsin Pulp & Paper Co., 
39 Jackson Blivd., Chicago, Ill. 


ILLINOIS. 
Lake County Manufacturers’ Association, 
E. P. Sedgwick, Pres., Waukegan. 
National Implement and Vehicle Assocta- 
tion. W. J. Evans, Freight Traf. Mgr., 
American Trust Bidg., Chicago, Il, 
Sterling 
Manufacturers’ and Shippers’ 
Association, 
In charge of traffic of industries at 
Sterling and Rock Falls, Ill. 


i i Pi, 26 6omembee ones President 
ge a ae Vice-President 
7 “Qe aeer Secretary-Treasurer 
W. EB. Long......-......Traffic Manager 
MINNESOTA. 


Northern Pine Manufacturers’ Ass0cla- 
tion, H. S. Childs, Secy., Minneapolis. 


MISSOURI. 

Business Men’s League, P. W. Coyle, 
Comm’r, 614 Bank of Commerce Bidg., 
St. Louis. 

Commercial Club, H. G. Krake, Comm’r, 
St. Joseph. 

Kansas City Transportation Bureau of 
the Commercial Club, H. G. Wilson, 
Trans. Comm’r, 105-6-7 Board of Trade 
Bldg., Kansas City. 


NEW YORK. 
Albany Chamber of Commerce, Wm. B. 
Jones, Secy., 95 State St., Albany. 
National Wholesale Grocers’ Association, 
A. H. Beckman, Secy., 6 Harrison 8t., 
New York. 


OHIO. 
Cleveland Chamber of Commerce, Munson 
A. Havens, Secy., Cleveland. 


TRAFFIC CLUBS 


The Traffic Club of New York, F. E. Her- 
riman, Pres.;: C. A. Swope, Secy. 

The Traffic Club of Chicago, John T. 
Stockton, Pres.; Guy S. McCabe, Secy. 

The Traffic Club of Philadeiphia, Edw. 
Knight, Pres.; H. C. Trumbower, Secy. 

The Traffic Club of St. Louis, C. R. Gray, 
Pres.; A. F. Versen, Secy.-Treas. 

The Traffic Club of Pittsburg, O. M. Ells- 
worth, Pres.; T. J. Walters, Secy. 

The Transportation Club of Indianapolis, 
L. J. Blaker, Pres.; L. E. Stome, Secy. 

The Transportation "Club of Louteville, 
i J. Irwin, Pres.; Fred H. Behring, 
ecy. 
The Transportation Club of Toledo, Thos. 
Conlon, Pres.: L. G. Macomber, Secy. 
The Traffic Club of St. Paul, J. R. Jones, 
Pres.; A. L. Bowker, Seey. 

The Traffic Club of Newark, Chas. Mil- 
bauer, Pres.; E. G. Well, Secy. 

The Traffic Club of Seattle. F. W. Parker, 
Pres.; F. R. Hanlon, Secy. 

The Transportation Club of Detroit, Mich. 
Sen. W. Parker, Pres.: W. R. Hurley, 
ec 


The Railroad Ciub of Kansas City, Mo. 
James L. Marens, Pres.; Claude Man- 
love, Secy. 
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COMPLAINTS BEFORE COMMISSION 





Digest of Petitions Lodged with Interstate Commerce Board During 
Past Week 


Black, R. R., vs. Gt. Nor. (3873). 

Complainant alleges that on Dec. 
15, 1910, be shipped from Sioux 
City, Ia., to Hinsdale, Mont., one 
carload of bulk cord, at a rate of 
46c per 100 Ibs. 

Complainant alleges that the 
rate charged by defendant was ex- 
cessive, unreasonable and unjust, 
and prays that after due hearing 
and investigation defendant may 
be made to answer such charges, 
to cease and desist from said vio- 
lation, to put in force more reason- 
able and just rates and asks repa- 
ration in the sum of $69.76. 

Carstenif & Anson Co., The, vs. 
P. R. R., Pittsburg Ft. Wayne & 
Chi., N. Y. C. & H. R., Mich. Cent., 
and various other roads. (3875). 

Complainant alleges that in the 
course of its business, since Nov. 
10, 1908, it has shipped over the 
lines of defendants various con- 
signments of merchandise from 
Atlantic seaboard points to Salt 
Lake City, Utah. 

Complainant alleges that the 
rates charged by defendants were 
excessive, unreasonable and _ un- 
just, and prays that after due hear- 
ing and investigation defendants 
may be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and asks 
reparation in the sum of $98.79. 


Clearfield Lumber Co.; S. M. Brad- 
ley, McGlome Bros., The Salt Lick 
Lumber Co., Whisler & Scearcy 
Co. vs. C. & O., Hocking V., P. C. 
Cc. & &t. « C. Cc. C. & St. le C. x. 
O&T. P. W. &L oH Cc. & B. IL, 
Wabash and various other roads. 
(3867). 

Complainants allege that the 
rates charged on lumber and for- 
est products from Morehead, Farm- 
ers, Salt Lick and adjacent stations 
in Kentucky to C. F. A. points are 
excessive, unreasonable and unjust, 
discriminate against complainants 
and give to shippers in other lo- 
calities an unreasonable and unjust 
advantage. 

Complainants pray that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and ask 
reparation in such sum as the 
Commission may consider com- 
plainants entitled to, and for such 
further orders as complainants 
may be entitled to in the premises. 

Davis Bros. Lumber Co. vs. C. R. L. & 
P. et al. (3878). 

Complainant alleges that the rates 
and charges for the transportation of 
yellow pine lumber from points in 
Louisiana to interstate points are 
excessive unreasonable and unjust, 

and discriminate against complain- 


ant in favor of shippers in other ter. 
ritories engaged in the same line of 
business. 

Complainant prays that after due 
hearing and investigation defendants 
be made to answer such charges, to 
cease and disist from said violation, 
to put in force more reasonable and 
just rates, and asks reparation in 
such sum as the Commission may 
consider complainant entitled to. 


Emahizer-Spielman Furniture Co., The, 


ve: 3B. G&A. N.Y.C. & FH. B., P. R. R., 
D. L. & W., C. B. & Q. and various 
other roads (3874). 

Complainant alleges that in the 
course of its business since Nov. 1), 
1908, it has shipped certain goods 
and merchandise taking class rates 
from Atlantic seaboard, eastern and 
New England points to Topeka, Kan., 
total charges assessed and collected 
on these various shipments being 
$2,760.94. 

Complainant alleges that the rates 
charged by defendants were exces- 
sive, unreasonable and unjust, and 
prays that after due hearing and in- 
vestigation defendants may be made 
to answer such charges, to cease and 
desist from said violation, to put in 
force more reasonable and just rates, 
and asks reparation in the sum ol 
$144.22, or such other sum as the 
Commission may consider complain 
ant entitled to in the premises. 


Haley & Lang Co., The, and The 


Sioux Falls Fruit Co. vs. C. B. & 
Q., Cc. St. P. M. @ O..and K. C. 
Sou. (3871). 

Complainants allege that on July 
13, 1910, they had shipped to it at 
Sioux City, Ia., from Horatio, Ark., 
two carloads of peaches, one car 
being consigned to Sioux Falls 
Fruit Co., Worthington, Minn., the 
other car consigned to Haley & 
Lang Co., Sheldon, Ia., total charges 
assessed and collected being 
$447.80. 

Complainants allege that rates 
charged by defendants were ex- 
cessive, unreasonable and unjust, 
and pray that after due hearing 
and investigation defendants may 
be made to answer such charges, 
to cease and desist from said vio- 
lation, to. put in force more rea 
sonable and just rates and asks 
reparation in the sum of $77.80 
with interest. 


Kleibacker, Fred L., vs. L. & N. and 


P. C. C. & St. L. (3873). 

Complainant alleges that on Oct. 
4, 1910, he received at Pittsburs. 
Pa., from New Orleans, La., one 
case containing forty-five pounds 
of canned okra. 

Complainant alleges that defend 
ants collected the minimum charge 
of $1.10 notwithstanding the less 
than-carload rate was 60c per !" 
Ibs. 

Complainant alleges that the 
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rates charged by defendants were 
excessive, unreasonable and unjust 
and prays that after due hearing 
and investigation defendants may 
be made to answer such charges, 
to cease and desist from said vio- 
lation, to put in force more reason- 
able and just rates, and for such 
further orders as Commission may 
consider complainant entitled to. 


Piermont Paper Co., The, vs. Erie 
R. R. (3868). 

Complainant alleges that defend- 
ant has issued a tariff effective 
Feb. 6, 1911, increasing rates on 
paper box board, and material for 
same, from and to Piermont, N. Y. 

Complainant alleges that this in- 
crease will make its business un- 
profitable and give advantage to 
competitors at other points. 

Complainant prays that after 
due hearing and investigation de- 
fendant may be made to answer 
such charges, to cease and desist 
from said violation, to put in force 
more reasonable and just rates, 
and asks reparation in the sum in 
excess Of the rates found just and 
reasonable by the Commission. 


Radinsky, Abraham D., vs. Colo. & 
Sou., Colo. Mid., D. & R. G., O. R. 
& N. and O. S. L. (3867). 

Complainant alleges that on Aug. 
16, 1910, he shipped one carload 
of rags from Denver, Colo., to St. 
John, Ore., charges assessed and 





collected being $387.08, at a rate 
of 95c per 100 Ibs. 

Complainant alleges that the 
rates charged by defendants were 
excessive, unreasonable and unjust, 
and prays that after due hearing 
and investigation defendants may 
be made to answer such charges, 
to cease and desist from said vio- 
lation, to put in force more reason- 
able and just rates, and asks repa- 
ration in the sum of $203.70. 


Schoenhofen, Peter, Brewing Co. vs. 


C. & N. W. (3870). 

Complainant alleges that on May 
19, 1909, it shipped one carload of 
empty beer carriers from Carroll, 
Ia., to Chicago, Ill., rate assessed 
and collected being $17.47; that on 
June 17, 1909, it shipped one car- 
load of empty beer carriers from 
Carroll, Ia. to Chicago,  In., 
charges assessed and _ collected 
being $29.72; that on July 10, 1909, 
it shipped one carload of empty 
beer carriers from Carroll, Ia., to 
Chicago, Ill., charges assessed and 
collected being $26.88; that on July 
19, 1909, it shipped one carload of 
empty beer carriers from Carroll, 
Ia., to Chicago, Ill, charges as- 
sessed and coljected being $21.10; 
that on Aug. 4, 1909, it shipped 
from Carroll, Ia., to Chicago, IIl., 
one carload of empty beer carriers, 
charges assessed and collected be- 
ing $30.55; that on Aug. 24, 1909, 
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it shipped one carload of empty 
beer carriers from Carroll, Ia., to 
Chicago, Ill., charges assessed and 
collected being $28.36. 
Complainant alleges that the 
rates charged by defendant were 
excessive, unreasonable and unjust, 
and prays that after due hearing 
and investigation defendant may be 
made to answer such charges, to 
cease and desist from said viola- 
tion, to put in force more reason- 
able and just rates, and asks repa- 
ration in the-sum of $35.28. 


Wilson Produce Co., The, vs. Norf. 


& West., C. N. O. & T. P., Ala. Gt. 
Sou., and Ala. & Vicks. (3865). 

Complainant alleges that in the 
course of its business it shipped 
one car, containing 172 barrels, of 
apples, from Front Royal, Va., to 
Jackson, Va., at a rate of 61c per 
100 Ibs. 

Complainant alleges that a just 
and reasonable rate should not ex- 
ceed 41c per 100 Ibs., and that rate 
charged by defendants was exces- 
sive, unreasonable and unjust. 

Complainant prays that afterdue - 
hearing and investigation defend- 
ants may be made to answer such 
charges, to cease and desist from 
said violation, to put in force more 
reasonable and just rates, and asks 
reparation in the sum of $54.20, 
with interest. 

















Further Reflection 

F. A. Delano, whose article in the February issue 
of The World To-Day has been mentioned by us, has 
expressed some further ideas on rate-making that are 
worthy of careful perusal. We give below his com- 
ments: 

“There is one point which I think I might have 
gone on to elaborate which did not occur to me until 
the hearing before the Railroad Securities Commission. 
At that hearing one of the commissioners asked me a 
good many questions about rates and, on getting my 
views, he expressed himself as believing that if I were 
right in my view, then no commission could be trusted 
to fix rates. As a matter of fact, this is in no sense 
a necessary corollary of the first statement. A man 
may not be able to paint a portrait or even a landscape 
and yet may be a good judge of a good portrait or 
landscape, and our art museums usually have a director 
or a committee of men whose business it is to select 
the works of art. They do not judge by the number 
of ounces of paint which may have been spread on 
the canvas, or by any of the ordinary ‘yardstick’ rules. 
The basis of their judgment is their opinion, supported 


by such familiarity with the technique as they may have 
acquired. 








“The same is true in regard to the Interstate Com- 
merce Commission, or any other commission that has 
to do with rates. When I say that the justice of rates 
cannot be determined by a yardstick, I do not say that 
a commission of fair-minded men, familiar with the 
technique of the subject, may not be competent to 
judge as to the fairness of rates. If the making of 
prices were simply a matter that might be left to some 


simple arithmetical rule, our great mercantile estab- 
lishments would not employ high-priced men on account 
of their ability and judgment in price-making, and 
surely price-making for the selling of goods over a 
counter is at least not more complicated than price- 
making for the service rendered by a railroad. 

“There is great danger that because state authori- 
ties and other bodies have arbitrarily fixed passenger 
rates by the ‘yardstick’ method, they will conclude that 
the same will be done in regard to freight rates; and, 
granting that the state has the authority, what will 
be the effect of such a course? The effect will be, as 
it has been in every country where this method has 
been used, that where these ‘yardstick’ methods adapt 
themselves to commercial conditions, the results are 
good; and where they do not adapt themselves to 
commercial] conditions, the results are bad and the 
business suffers. 

“The chief purpose of my article was to point out 
that the whole question is not a simple one that may 
be dealt with by men unfamiliar with the problems, 
but that it is difficult and complicated and warrants the 
best and most intelligent thought of the community.” 


AVERAGE DETENTION LESS THAN TWO DAYS. 


Houston, Tex., March 3.—December reports for 
the Texas Demurrage and Storage Bureau show that 
the average detention of cars, as reported from 1,356 
stations, was 1.91 days. During the month 135,161 cars 
were reported, of which 93.97 per cent were released 
on time. For the same month the year previous 1,175 
stations reported a total of 116,114 cars, of which 93.18 
per cent were released on time and the average deten- 


tion of the cars upon which charges accrued was 1.99 
days. 
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NEWSPAPER COMMENT 


On Railway and Other Questions 


of National and Local Interest. 
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The American citizen who exercises common sense 
in his scrutiny of current events, loves his neighbor 
as himself and wishes that railroads and shippers may 
alike live long and prosper will find material for sat- 
isfaction in the decision of the Interstate Commerce 
Commission in the rate cases when look at in the large. 
For the overwhelmingly important element in it is not 
the particular decision, but the power which the Com- 
mission now begins to exercise and the spirit in which 
it is manifestly exercising it. 


The old happy-go-lucky days in the relation of cor- 
porations to the public are gone forever. No one can 
wish them back. What they were and what came out 
of them stands recorded on the pages of every standard 
work on transportation. The American transportation 
problem is unique. Its sheer magnitude greatly com- 
plicates it. European problems are simple by compari- 
son. Carriers, shippers and publicists have been feeling 
their way in a blind land where there were no prece- 
dents. There is much in the past of which we must 
all be ashamed. The traffic official who gave rebates, 
the shipper who took them, and the conscientious legis- 
lator who not only rode on a pass but secured the like 
courtesy for his uncles, his cousins and his aunts, all 
rest under like condemnation. 


The first crude attempts at betterment are now 
behind us. The first fierceness of desire to regulate 
the railroad or public utility corporation out of the 
entire amount of its net earnings and of resentment 
by corporation officials of any attempt at governmental 
supervision whatever has been outlived. We ate passing 
into the second stage—of intelligent, dispassionate in- 
vestigation and rational though tentative essays at the 
curing of abuses and the correction of grievances. 
Indubitable indications of this are to be found in such 
documents as the report of the St. Louis Public Service 
commission on electric light and power rates, and in 
such decisions as the one which we are now discussing. 
It should be noted here that charges of unfairness and 
prejudice are passing out of fashion. The Union Electric 
Light and Power Company has dissented vigorously in 
the matter of several features of the report by the local 
commission, but there has been no word from its offi- 
cials hinting suspicion of biased intent or charging 
fundamental unfairness. So with the Interstate Com- 
merce Commission. The railroads have been in active 
relation with it for years. They know it strives after 
impartiality; and the public knows it too. 

Take the present case—or rather cases; for there 
are two which are concerned with the recent attempt 
to raise rates,;one involving the eastern roads and one 
the western (the southwestern case dates from 1908, 
and simply happened to be decided at the same time). 
In view of the increased expense of operating, the west- 


ern roads endeavored to raise certain commodity rates, 
leaving the rates on the numbered classes untouched; 
the eastern roads raised the rates on the first three 
classes considerably, the rates on the last three classes 
somewhat and picked about 51 per cent of the com- 
modity rates for advance. Between New York and St. 
Louis, for example, the rates on classes 1, 2 and 3 were 
increased in the new tariff 14.3 cents per hundred; 
the rates on the next three classes were increased but 
4.3 cents. The Commission finds that these increases 
are not justified by the general financial situation of 
the railroads, since the last half of the fiscal year end- 
ing June 30, 1910, was the most profitable six months 
American carriers ever enjoyed. It adds significantly: 
“It might not follow that even were we of the opinion 
that these carriers were entitled to additional revenue 
that they ought to obtain it from an advance of these 
particular rates.” 


This is a square indorsement of the position of 
Commissioner Coyle of the Business Men’s League Traf- 
fic Bureau, in his testimony, and in the brief submitted 
by the bureau. The fact of the matter is that the 
railroads attempted to raise rates in the easiest way— 
by increasing charges on less-than-carload lots, mainly 
paid by small shippers. The method was not rational 
nor scientific. There was no claim on the part of the 
roads that the specific increases were justified by the 
advance in cost of handling the particular traffic on 
which they sought to lay the burden. 


In the first flush of consciousness of a new regu- 
lative power there is always danger that the government 
may be led to go too far, to cut off the foot to heal 
the stone-bruise. This tendency needs to be faced 
squarely and carefully guarded against. The element 
of risk in investment is an economic factor of impor- 
tance; the man who may make a possible 20 per cent 
or lose his whole investment will often venture, to 
the ultimate good of the public, when if the maximum 
possible income were 6 per cent he would pass by 
on the other side. But it is to be remembered in the 
present instance that the Commission has decided simply 
that increases in rates inequitably apportioned among 
the various articles of commerce may not fairly be 
made upon the general ground of increased cost of 
railway operation, in view of the actual records of recent 
railway earnings in the United 'States—St. Louis (Mo.) 
Republic. 


* * * 


The Interstate Commerce Commission’s denial of 
the freight rate advances would seem to indicate that 
the prevailing tendency toward lower living cost will at 
least not be checked. If the higher rates had gone 
into effect there would have been an inevitable and 
warranted increase in retail prices equivalent to the 
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added cost of transportation, and, most probably, a 
further considerable addition on the part of middlemen 
and retailers who would have taken advantage of their 
opportunity to pad their own income and blame the 
new rates for the increased prices, as the tariff. was 
blamed for many neat profits a year or so ago. As the 
decision has gone, freight rates remain where they 
have been and commodity prices should not feel the 
effect one way or the other. They will probably con- 
tinue to fall, as they have been doing to a noticeable 
degree recently. 

Whether the ultimate effect of the finding will be 

eficial to the country is another matter, however. 
The railroad companies are in an awkward fix. .They 
have unquestionably increased their outlay for wages 
in the last year, and this item in their expenditures 
cannot be lowered. The unions will take care of that. 
The companies cannot now recover from their patrons 
the amount added to the wages account, and it must 
come from somewhere, since railroads, like every other 
business, do not create money, but must find their profits 
in surplus of receipts above disbursements. 


Only two ways seem open to the managers to meet 
the situation ahead of them. They must discover some 
nore efficient means of carrying on their work at less 
expense, or they must reduce the amount of work 
they are doing and so save part of their present outlay. 
They certainly will not cut down dividends except as 
the very last resort, for that would be the worst pos- 
sible method of financing for themselves, and for the 
country generally in view of the importance of railroad 
securities in our daily business affairs. 

The possibility of increased efficiency in manage- 
ment of the roads is the suggestion that came, from 
Lawyer Brandeis during the hearings, and that has 
attracted wide attetnion. Experienced railroad men have 
sneered at it and said Brandeis doesn’t know what he 
is talking about, a view which seems to be accepted 
in the stock markets where the quotations of railroad 
stocks tumbled right and left when the Commission’s 
decision was made known. If investors had seriously 
thought that the Brandeis proposals were feasible they 
would not have been so ready to part with securities 
that might under his plan still have remained as re- 
munerative as ever. 

It is much to be feared that the directors of the 
various railroad companies will obstinately persist in 
their belief that substantial savings in operation are 
impossible, in spite of the assurance of the Boston 
lawyer, and will resort to the one alternative that ap- 
pears to be open to them, that of economizing in pro- 
jected improvements and betterments. The widespread 
effect of this course on the part of such a large factor 
in the economic world as the railroads will be de- 
cidedly grave. It involves unplaced orders for a variety 
of articles that are now keeping the mills and steel 
works and factories running all over the land. It means 
less work in many cities, lower wages generally and a 
depreciated purchasing power of the people as a whole. 

Coupled with the seeming certainty now that an 
extra session of Congress will be called and that the 
conditions of all business are to be once more un- 
Settled for an indefinite period, the influence of the 
decision on the commercial world can hardly be called 
good. We seemed until a few days ago to be in for 
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a year of prosperity, with work abundant, wages good 
and prices within reasonable limits. The way ahead 
is not now so pleasing to contemplate. 

Possibly the railroads will find a solution of the 
troubles they are facing. The business community as a 
whole will earnestly hope so.—Detroit (Mich.) Tribune. 


* * * 


Nowadays the march of progress is not marked so 
much by battles or by the rise and fall of political 
parties as by economic development. The clash of op- 
posing economic forces has supplanted the clash of 
armed forces in the activity of men. The arena for 
these contests is the courts. There they are fought out 
and settled. 

The Interstate Commerce Commission, after months 
of hearing and deliberation, has just handed down its 
decision in the increased rate cases of the eastern and 
western railroads. 

The cases are the most important that have ever 
been passed on by the Commission, and its decision, 
therefore, is history-making. It announces a principle 
and sets a precedent which will be applied to all similar 
cases. 

The railroads purposed to increase their rates to 
amounts that would have aggregated on all the lines 
concerned $27,000,000 annually. The Commission declared 
that the railroads did not show the necessity for this 
increase, and so their petition was denied. 


The following principle was laid down: “No gen- 
eral advance in rates should be permitted until carriers 
have exhausted every reasonable effort toward economy 
in their business. Before any general advance can be 
allowed, it must appear to a reasonable certainty that 
carriers have exercised proper economy in the purchase 
of their supplies, in the payment of their wages, and 
in the general conduct of their business.” 


Louis D. Brandeis, the Boston attorney, who ap- 
peared for the shippers and opposed the increased rates, 
declares that the decision and the principle on which 
it is founded mark a new era in American railroading. 
“While the decision may now seem to the railroads a 
serious blow,” he says, “the time is, I believe, not far 
distant when it will be recognized by them to have 
been a great blessing. The decision compels them to 
look within instead of without for relief. 

Another important feature of the decision is that 
it points out the present prosperous condition of the 
railroads of the United States and makes plain the 
fact that they have been benefited and not harmed by 
the supervision of the Interstate Commerce Commission. 

The decision is indeed a milestone in economic 
progress.—Atlanta (Ga.) Constitution. 


* * * 


Closer analysis of the railroad rate decision has 
not served to dispel the apprehensions of the men best 
qualified to judge how the government’s new policy 
will affect the railroad system of the country financially 
and administratively. On the contrary, later opinions 
indicate a more settled conviction that the damage to 
railroad credit and the check to development can but 
work profound changes. The railroads will shape their 
policies to fit in with the limitations placed upon their 
activities, but with an eye to the knowledge that the 
future holds out no hope of increased rates. They see 
in the slant toward government ownership the most 
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The American citizen who exercises common sense 
in his scrutiny of current events, loves his neighbor 
as himself and wishes that railroads and shippers may 
alike live long and prosper will find material for sat- 
isfaction in the decision of the Interstate Commerce 
Commission in the rate cases when look at in the large. 
For the overwhelmingly important element in it is not 
the particular decision, but the power which the Com- 
mission now begins to exercise and the spirit in which 
it is manifestly exercising it. 


The old happy-go-lucky days in the relation of cor- 
porations to the public are gone forever. No one can 
wish them back. What they were and what came out 
of them stands recorded on the pages of every standard 
work on transportation. The American transportation 
problem is unique. Its sheer magnitude greatly com- 
plicates it. European problems are simple by compari- 
son. Carriers, shippers and publicists have been feeling 
their way in a blind land where there were no prece- 
dents. There is much in the past of which we must 
all be ashamed. The traffic official who gave rebates, 
the shipper who took them, and the conscientious legis- 
lator who not only rode on a pass but secured the like 
courtesy for his uncles, his cousins and his aunts, all 
rest under like condemnation. 


The first crude attempts at betterment are now 
behind us. The first fierceness of desire to regulate 
the railroad or public utility corporation out of the 
entire amount of its net earnings and of resentment 
by corporation officials of any attempt at governmental 
supervision whatever has been outlived. We afé passing 
into the second stage—of intelligent, dispassionate in- 
vestigation and rational though tentative essays at the 
curing of abuses and the correction of grievances. 
Indubitable indications of this are to be found in such 
documents as the report of the St. Louis Public Service 
commission on electric light and power rates, and in 
such decisions as the one which we are now discussing. 
It should be noted here that charges of unfairness and 
prejudice are passing out of fashion. The Union Electric 
Light and Power Company has dissented vigorously in 
the matter of several features of the report by the local 
commission, but there has been no word from its offi- 
cials hinting suspicion of biased intent or charging 
fundamental unfairness. So with the Interstate Com- 
merce Commission. The railroads have been in active 
relation with it for years. They know it strives after 
impartiality; and the public knows it too. 

Take the present case—or rather cases; for there 
are two which are concerned with the recent attempt 
to raise rates,;one involving the eastern roads and one 
the western (the southwestern case dates from 1908, 
and simply happened to be decided at the same time). 
In view of the increased expense of operating, the west- 


ern roads endeavored to raise certain commodity rates, 
leaving the rates on the numbered classes untouched; 
the eastern roads raised the rates on the first three 
classes considerably, the rates on the last three classes 
somewhat and picked about 51 per cent of the com- 
modity rates for advance. Between New York and St. 
Louis, for example, the rates on classes 1, 2 and 3 were 
increased in the new tariff 14.3 cents per hundred; 
the rates on the next three classes were increased but 
4.3 cents. The Commission finds that these increases 
are not justified by the general financial situation of 
the railroads, since the last half of the fiscal year end- 
ing June 30, 1910, was the most profitable six months 
American carriers ever enjoyed. It adds significantly: 
“It might not follow that even were we of the opinion 
that these carriers were entitled to additional revenue 
that they ought to obtain it from an advance of these 
particular rates.” 


This is a square indorsement of the position of 
Commissioner Coyle of the Business Men’s League Traf- 
fic Bureau, in his testimony, and in the brief submitted 
by the bureau. The fact of the matter is that the 
railroads attempted to raise rates in the easiest way— 
by increasing charges on less-than-carload lots, mainly 
paid by small shippers. The method was not rational 
nor scientific. There was no claim on the part of the 
roads that the specific increases were justified by the 
advance in cost of handling the particular traffic on 
which they sought to lay the burden. 


In the first flush of consciousness of a new regu- 
lative power there is always danger that the government 
may be led to go too far, to cut off the foot to heal 
the stone-bruise. This tendency needs to be faced 
squarely and carefully guarded against. The element 
of risk in investment is an economic factor of impor- 
tance; the man who may make a possible 20 per cent 
or lose his whole investment will often venture, to 
the ultimate good of the public, when if the maximum 
possible income were 6 per cent he would pass by 
on the other side. But it is to be remembered in the 
present instance that the Commission has decided simply 
that increases in rates inequitably apportioned among 
the various articles of commerce may not fairly be 
made upon the general ground of increased cost of 
railway operation, in view of the actual records of recent 
railway earnings in the United ‘States—St. Louis (Mo.) 
Republic. 

oa ok * 

The Interstate Commerce Commission’s denial of 
the freight rate advances would seem to indicate that 
the prevailing tendency toward lower living cost will at 
least not be checked. If the higher rates had gone 
into effect there would have been an inevitable and 
warranted increase in retail prices equivalent to the 
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added cost of transportation, and, most probably, a 
further considerable addition on the part of middlemen 
and retailers who would have taken advantage of their 
opportunity to pad their own income and blame the 
ew rates for the increased prices, as the tariff. was 
blamed for many neat profits a year or so ago. As the 
decision has gone, freight rates remain where they 
been and commodity prices should not feel the 
fect one way or the other. They will probably con- 
tinue to fall, as they have been doing to a noticeable 
degree recently. 
Whether the ultimate effect of the finding will be 
neficial to the country is another matter, however. 
The railroad companies are in an awkward fix. ,.They 
have unquestionably increased their outlay for wages 
in the last year, and this item in their expenditures 
cannot be lowered. The unions will take care of that. 
The companies cannot now recover from their patrons 
the amount added to the wages account, and it musi 
come from somewhere, since railroads, like every other 
business, do not create money, but must find their profits 
surplus of receipts above disbursements. 


Only two ways seem open to the managers to meet 
the situation ahead of them. They must discover some 
more efficient means of carrying on their work at less 
expense, or they must reduce the amount of work 
they are doing and so save part of their present outlay. 
They certainly will not cut down dividends except as 
the very last resort, for that would be the worst pos- 
sible method of financing for themselves, and for the 
country generally in view of the importance of railroad 
securities in our daily business affairs. 

The possibility of increased efficiency in manage- 
ment of the roads is the suggestion that came from 
Lawyer Brandeis during the hearings, and that has 
attracted wide attetnion. Experienced railroad men have 
sneered at it and said Brandeis doesn’t know what he 
is talking about, a view which seems to be accepted 
in the stock markets where the quotations of railroad 
stocks tumbled right and left when the Commission’s 
decision was made known. If investors had seriously 
thought that the Brandeis proposals were feasible they 
would not have been so ready to part with securities 
that might under his plan still have remained as re- 
munerative as ever. 

It is much to be feared that the directors of the 
various railroad companies will obstinately persist in 
their belief that substantial savings in operation are 
impossible, in spite of the assurance of the Boston 
lawyer, and will resort to the one alternative that ap- 
pears to be open to them, that of economizing in pro- 
jected improvements and betterments. The widespread 
effect of this course on the part of such a large factor 
in the economic world as the railroads will be de- 
cidedly grave. It involves unplaced orders for a variety 
of articles that are now keeping the mills and steel 
works and factories running all over the land. It means 
less work in many cities, lower wages generally and a 
depreciated purchasing power of the people as a whole. 

Coupled with the seeming certainty now that an 
extra session of Congress will be called and that the 
conditions of all business are to be once more un- 
Settled for an indefinite period, the influence of the 
decision on the commercial world can hardly be called 
good. We seemed until a few days ago to be in for 
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a year of prosperity, with work abundant, wages good 
and prices within reasonable limits. The way ahead 
is not now so pleasing to contemplate. 

Possibly the railroads will find a solution of the 
troubles they are facing. The business community as a 
whole will earnestly hope so.—Detroit (Mich.) Tribune. 

oo Ea ae 

Nowadays the march of progress is not marked so 
much by battles or by the rise and fall of political 
parties as by economic development. The clash of op- 
posing economic forces has supplanted the clash of 
armed forces in the activity of men. The arena for 
these contests is the courts. There they are fought out 
and settled. 

The Interstate Commerce Commission, after months 
of hearing and deliberation, has just handed down its 
decision in the increased rate cases of the eastern and 
western railroads. 

The cases are the most important that have ever 
been passed on by the Commission, and its decision, 
therefore, is history-making. It announces a principle 
and sets a precedent which will be applied to all similar 
cases. 

The railroads purposed to increase their rates to 
amounts that would have aggregated on all the lines 
concerned $27,000,000 annually. The Commission declared 
that the railroads did not show the necessity for this 
increase, and so their petition was denied. 


The following principle was laid down: “No gen- 
eral advance in rates should be permitted until carriers 
have exhausted every reasonable effort toward economy 
in their business. Before any general advance can be 
allowed, it must appear to a reasonable certainty that 
carriers have exercised proper economy in the purchase 
of their supplies, in the payment of their wages, and 
in the general conduct of their business.” 

Louis D. Brandeis, the Boston attorney, who ap- 
peared for the shippers and opposed the increased rates, 
declares that the decision and the principle on which 
it is founded mark a new era in American railroading. 
“While the decision may now seem to the railroads a 
serious blow,” he says, “the time is, I believe, not far 
distant when it will be recognized by them to have 
been a great blessing. The decision compels them to 
look within instead of without for relief. 

Another important feature of the decision is that 
it points out the present prosperous condition of the 
railroads of the United States and makes plain the 
‘fact that they have been benefited and not harmed by 
the supervision of the Interstate Commerce Commission. 

The decision is indeed a milestone in economic 
progress.—Atlanta (Ga.) Constitution. 


* * * 


Closer analysis of the railroad rate decision has 
not served to dispel the apprehensions of the men best 
qualified to judge how the government’s new policy 
will affect the railroad system of the country financially 
and administratively. On the contrary, later opinions 
indicate a more settled conviction that the damage to 
railroad credit and the check to development can but 
work profound changes. The railroads will shape their 
policies to fit in with the limitations placed upon their 
activities, but with an eye to the knowledge that the 
future holds out no hope of increased rates. They see 
in the slant toward government ownership the most 
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discouraging feature of all. What is the use of going 
ahead, if the government has set out to depress the 
value of railroads, with the view to easy acquisition 
by purchase or bankruptcy proceedings? 


The gamut of pessimistic talk finds Judge Lovett 
at one extreme, holding the opinion that the decision 
is bound to have a depressing effect, hampering the 
railroads in getting money, but perhaps there may be 
a way to regain the confidence of capital. At the other 
extreme stands President Ripley, who declares that the 
government is spending 25,000,000 a year investigating 
the roads, with the purpose of reducing rates and 
eventually acquiring ownership. While the cry of “re- 
trenchment” is heard all along the line, it is announced 
by lines that already have had new undertakings financed 
that they will proceed to put the plans into execution. 
They could not well do otherwise. The consensus of 
opinion with respect to what should be done toward 
meeting the new policy of the government will probably 
be developed at the conference of managers called in 


New York. 
The conservative banks are warning speculators 
against risky ventures in the stock markets, which 


are yet facing the doubtful consequences of the extra 
session of Congress, the Sherman act decisions, and 
also the decisions in the Harriman merger and the 
Minnesota railroad rate case.—Washington (D. C.) Post. 


* * * 


The shippers win, the railroads lose.. The principle 
of federal control of rates has been given its hardest 
test and has stood up to it. The domination of the 
house of Morgan looms far smaller and far less sinister 
than it did a week ago. 

These are the three points which will occur to 
the mind of the average citizen upon reading the de- 
cision of the Interstate Commerce Commission in the 
railroad rate case. The question whether all the country 
should be taxed in order that dividends should be paid 
upon watered stock and interest upon excessive bond 
issues is settled and possibly forever. The railroads 
are made responsible for their own industry. Those 
that keep out of the high finance game must see to 
it, for their own safety, that others remain in the path 
of strict business honesty. 


The Interstate Commerce Commission has been 
under tremendous pressure. Perhaps the railroads have 
not tried to influence the decision directly, but there 
can be no doubt that their friends and agents have 
sought to make that decision favorable to the trans- 
portation companies by ways irregular and highly peril- 
ous to the people’s interest. 

It has been declared that the vast credit system of 
J. P. Morgan, his power over the finances not only of 
this country, but abroad, would force the Commission 
to agree to the railroad contention. The charge is not 
upheld. The Morgan influence looks to-day more vague 
than it ever did before, more a figment of active imag- 
inations than the argument of facts. 


The railroads will now proceed to make their divi- 
dends out of their wastes and lost energies, a business . 
they avoided so long as there was a possibility of 
getting the public to contribute meekly to their dividend 
funds.—Toledo (O.) Blade. 
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RAILROADS ASK SQUARE DEAL 
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BY S. H. SMITH, 
Traffic Manager, Sierra Railway Company of California. 


“Contribution,” in the article published in your issue 
of January, makes some assertions that appear to me de- 
cidedly anti-railroad, as, for instance: 

“It must be remembered that the public is furnishing 
the capital upon which the carriers are doing business.” 

Isn’t it about time that this theory (and it is nothing 
but a theory originally put forth by politicians) was ex. 
ploded or at least given a reasonable interpretation? 

Isn’t every line of business conducted on 
furnished by the public?” 

Isn’t every large corporation that has sold its stock 
or issued bonds “conducted upon the people’s money?’ 

Without mentioning the large trusts, what incor- 
porated concern in the United States carries on business 
except upon money furnished by the stock and bond- 
holders—in other words, the people? 

How many of the ninety million people in the United 
States hold stock or bonds of the railroads? If we as- 
sume two million it would be less than 2 per cent of the 
public. 

And if the railway question is to be considered from 
that point of view, can the other 98 per cent claim any 
standing? It does not look reasonable to me. 

Again, further on, he says: 

“The public demands the same clean, honest business 
methods in operation of railroads as in a private busi- 
ness.” 

Upon what grounds does he predicate that the rail 
roads are not as clean and honest as the private busi- 
ness man? 

Is it because the railroads granted rebates? 

Who accepted the rebates that the railroads paid? 

Was it not the “honest business man” in every in- 
stance? 

Who initiated the question? 
“honest business man.” 

Isn’t it a fact that the “honest business man” almost 
invariably approached the railroad company asking for 
the rebate? 

I am willing to concede that the railroads were wrong 
in this practice but I maintain that they were not one Dit 
worse than the public. 

Most of the railroad officials admit that they were it 
the wrong, that the practice should not have been begun 
and are trying to live up to both the letter and spirit of 
the law, and all that they ask is a square deal all around 


“money 


Almost invariably the 


FIXES RATE ON CRUDE OIL. 

Austin, Tex., March 3.—The state railroad commis 
sion has amended commodity tariff No. 27-C, by estab- 
lishing a rate of 7 cents on crude oil, in carloads, from 
West Orange to Houston. 


MAY ISSUE FIVE PER CENT BONDS. 

Albany, N. Y., March 3.—The public service commi* 
sion, second district, has authorized the Lehigh & Hud 
son River Railway Company to issue its 30-year, 5 pe! 
cent gold bonds on the security of its general mortgage 
to the amount of $1,185,000. The proceeds are to be 
used to refund the first mortgage bonds of the Warwick 
Valley Railroad Company, $145,000; second mortgasz¢ 
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$240,000, and first mortgage 
ponds of the Lehigh & Hudson River Railway Company 
to the amount of $800,000. The bonds authorized are to 
be exchanged at par for those refunded. 


Would Oust Roads from Ohio 


Columbus, O., March 3.—Quo warranto proceedings 
for the ousting of the Hocking Valley, Kanawha & Mich- 
igan, Zanesville & Western, Toledo & Ohio Central, Lake 
Shore & Michigan Southern and the Chesapeake & Ohio 
railways have been instituted in the circuit court by 
Attorney-General Hogan. The suits are brought. under 
the Valentine anti-trust law. All the defendants but the 
last named are Ohio corporations. In the case of the 
latter, its exclusion from the state is asked, and prayer 
is made for the dissolution of the other five and the 
appointment of trustees to wind up their affairs. 

In two collateral suits in quo warranto, Hogan seeks 
to test the right of the Chesapeake & Ohio and the 
Lake Shore to hold the stock of the smaller lines, which 
are alleged to be under their control and management. 
Pending a decision of this question on its merits, a tem- 
porary restraining order is asked, enjoning the voting 
of stock so owned. 

In the main suit against the five lines, eighteen 
grounds of alleged misconduct are stated, covering alle- 
gations of stock-jobbing, conspiracy to suppress and de- 
stroy competition in the transportation of bituminous 
coal by means of an organization known as the Ohio 
Coal Traffic Association, and various instances of favor- 
itism to coal companies whose stock was owned in whole 
or in part by carrying companies. 





Sustains Government on Cattle Law 


A decision in favor of the government in the suit 
brought against the Atchison, Topeka & Santa Fe Rail- 
way Company for alleged violation of the twenty-eight- 
hour sheep-shipping law has been handed down by 
United States District Judge Munger, sitting in the 
United States Circuit Court of Appeals at St. Louis. 

The United States District Court of Kansas has de- 
cided this case-in favor of the railroad, and the govern- 
ment took an appeal, which hinged on the interpretation 
of the law with regard to the unloading of sheep at 
night. Judge Munger held the law fixed thirty-six hours 
as the extreme time limit for confining the sheep, and 
that the proviso as to unloading in the night only ap- 
Plied where the twenty-eight-hour period expired ‘at 
night. He reversed the decision of the lower court and 
ordered a new trial. 


AUTHORIZES SPECIAL RATE ON SEED. 
Austin, Tex., March 3.—An order has been issued by 
the state railroad commission authorizing the Sunset- 
Central Lines to establish cottonseed rates as a special 
rate on immature cotton bolls, when being hauled to 
thrashing places. The order expires December 31, 1911. 


TO TAKE UP IRON CASE THE 29TH. 
Jefferson City, Mo., March 3.—The state railroad 
commission will consider further, on March 29, the com- 
plaint of the Kansas City Transportation Bureau vs. the 
Chicago, Burlington & Quincy Railroad et al., alleging 
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excessive rates on iron and steel articles from St. Louis 
to Kansas City, and asking that the rate be reduced from 
15 cents to 12 cents and that the carload minimum be 
advanced from 36,000 pounds to 60,000. The hearing will 
be held at the Baltimore Hotel, Kansas City, at 9:30 
a, m. 


Authorizes Issuance of Mortgage 

Albany, N. Y., March 3.—The public service commis- 
sion, second district, has authorized the Buffalo Creek 
Railroad Company to execute and issue to the Bankers’ 
Trust Company its first refunding mortgage to secure 
the payment of its 5 per cent, 50-year gold bonds to the 
aggregate amount of $5,000,000. The company is author- 
ized to issue presently bonds to the amount of $1,000,000 
for the purpose of refunding its 50-year, 5 per cent bonds 
dated January 1, 1891, the bonds to be exchanged par for 
par. 

The company is also authorized to issue its bonds to 
the amount of $181,000, to discharge current debts and 
obligations, and also bonds to the amount of $1,021,000, 
the proceeds to be used for the rebuilding of a bridge 
over the city ship canal, the building of a bridge to 
carry the Hamburg turnpike over the extension of the 
Buffalo Creek Railroad over the city ship canal, the re- 
building of the company’s bridge over Buffalo River, 
the construction of pile and shore protection of the com- 
pany’s property abutting upon Buffalo River, the con- 
struction of a proposed extension along the water front 
in the outer harbor upon the seawall strip, the improve- 
ment of the company’s lake front, the elimination of a 
grade crossing of the Hamburg turnpike over the com- 
pany’s tracks and its canal, five additional locomotives 
and other general items. 

The bonds, other than those for refunding, are to be 
sold at not less than par. 


HOUSE PASSES RAILROAD MEASURE. 


Indianapolis, Ind., March 3.—The lower branch of 
the state legislature, by a vote of 78 to 43, has passed 
the bill authorizing the railroad commission to regulate 
rates within the state, and removing the two-year lhmi- 
tation from its orders. 


Coastwise Rate War On 


Cal.. March 3.—A _ steamship rate 
war On coastwise traffic is said to have been inaugurated 
by the Pacific Mail and the American-Hawaiian Steam- 
ship companies. A rate of $5 per ton from coast to 
coast has been announced by these lines. Heretofore 
the Pacific Mail, operating via Panama in connection 
with the government service on the Atlantic side, has 
had a rate of $8 per ton, While the American-Hawaiian, 
which has worked the Tehuantepec Railroad route, has 
charged from $12 to $14 per ton. 

Bates & Cheesebrough, general agents for the Cal- 
ifornia-Atlantic Steamship Company, which is in com- 
petition for this business and which has declined to 
meet the reduction, expressed the opinion that the cut 
was made for the purpose of driving them out of bust!- 
ness. 

A local shipper, according to a report appearing in 
the Call, received information from New York that R. 





San Francisco, 
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P. Schwerin, general manager for the Pacific Mail 
Company, was seeking shipments there at reduced rates, 
Defending the action of the Pacific Mail Company, A. J. 
Frey, assistant to the general manager, said that the 
cut was made in self-defense to meet confidential] re- 
bates given by Bates & Cheesebrough. 








The nominating committee of The Traffic Club of 
Chicago has reported the following slate for election at 
the annual meeting this month: 

President, Frank P. Eyman, assistant freight traffic 
manager, Chicago & Northwestern ~ Railway; first vice- 
president, F. B. Montgomery, traffic manager, Interna- 
tional Harvester Company; second vice-president, V. D. 
Fort, general freight agent, Illinois Central Railroad; 
third vice-president, W. D. Hurbut, traffic manager, Wis- 
consin Pulp and Paper Manufacturing Company; secre- 
tary, Guy S. McCabe, general western freight agent, 
Pennyslvania Company; treasurer, John H. Grace, assist- 
ant general freight agent, Great Northern Railway; di- 
rectors (for two years), John T. Stockton, president, 
Joseph Stockton Transfer Company; L. T. Jamme, vice- 
president, Union Transfer Railway; W. J. Lynch, passen- 
ger traffic manager, New York Central Lines, and L. 
Richards, traffic manager, Quaker Oats Company. 


Defends Demurrage Bureau Methods 





San Francisco, Cal., March 3.—At a time when 
there has been a movement farther east that looks 
toward the elimination of the car service bureau, E. E. 
Mote, manager of the Pacific Car Demurrage Bureau, 
comes out with a defense of these agencies and a plea 
for the necessity of their continuance. 

“Since their adoption of the National Demurrage 
Code,” says Mr. Mote, “many roads in the East and 
middle West have withdrawn from membership in car 
demurrage bureaus, resulting in the general dissolution 
of those organizations in the states of New York, Penn- 
sylvania, Ohio, Michigan and Indiana and the weakening 
of the bureaus in other states through the withdrawal 
of one or more members. These withdrawals are justi- 
fied by the roads taking such action on the grounds that 
the adoption of the uniform rules and their incorpora- 
tion in tariffs lawfully filed with the Interstate Com- 
merce or state commissions will in themselves guar- 
antee their uniform and impartial enforcement under 
the direct supervision of a designated officer of each 
individual road and at the same time save the expense 
of maintaining demurrage bureaus. 

“In contrast with the movement mentioned, the New 
England railroads, each of which had been handling 
{ts own demurrage matters, acting on the recommenda- 
tion of the Interstate Commerce Commission, recently 
appointed an experiencved demurrage manager to act 
as a demurrage commissioner whose present duties are 
to act as a sort of referee in cases not satisfactorily 
adjusted in direct negotiations between the shippers and 
the ‘ railroads. This is at least a recognition of the 
self-evident fact that a single experiencea agent acting 
for all roads can better accomplish uniformity in prac- 
tice and prevent discrimination between different car- 
riers, shippers and localities than is possible with the 
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officer acting only for his own road, and who is usually 
without the means of securing reliable information 
concerning the practices of any other road. 

“Whatever the demurrage regulations may be and 
however severe the penalty for violation, it is none the 
less true at the present time than when the dangers 
were less that mutual] confidence between railroads is 
absolutely necessary to their impartial application. 
mediately this confidence is destroyed, perhaps by some 
artful shipper peddling tales in order to secure an unfair 
and selfish advantage, there will ‘be found the means 
of meeting the privileges. alleged to have been allowed 
by the other road, and because of the multitudinous 
conditions upon which the assessment of demurrage de- 
pends, evasion may be accomplished with little fear of 
detection. If the favored customer is not prepared to 
unload, his car may be held short of destination or de 
layed in placing or be improperly placed; the waybill 
may be lost or mislaid; the arrival notice may not be 
promptly given or properly addressed; the weight, rate, 
freight charges, contents, original point of shipment, 
the ex-car number in case of transfer—all or either may 
be omitted from notice and thereby furnish the pretext 
for the non-assessment or collection of demurrage. This 
list of acts of omission or commission upon the part 
of carriers dispgsed to extend favoritism or to ‘break 
even’ with a rival charged with wrong practices could 
be continued ad infinitum and still represent only cases 
coming under the personal observation of demurrage 
managers. The demurrage bureau being practicallly an 
independent agency with sole charge of demurrae mat- 
ters within a given territory and having access to the 
records of all roads, is alone in the position necessary 
to an intelligent and unbiased investigation of alleged 
evasions of the rules and, if found to be true, to pre 
vent them, in the future at least. In other words, it 
is only because the knowledge that, through the bureau, 
uniformity of practice is assured that the confidential 
relations between members are maintained and the in- 
clination to extend favors is removed. Unfortunately 
some acrimony has been shown in the argument as to 
whether demurrage can be best handled by a ‘designated 
officer’ of each carrier or a demurrage bureau man 
ager. Personally, we are willing to concede that the 
‘designated officer,’ if put in charge of a demurrage 
bureau, cculd operate it quite as satisfactorily as the 
few of us that are still engaged in that line of work, 
but we must persist in saying that the bureau method 
is the only logical, practical and economical method of 
applying demurrage rules uniformly and impartially.” 


Would Enlarge Board’s Powers 





Harrisburg, Pa., March 3.—A bill designed to en- 
large the powers now possessed by the state railroad 
commission and viewed in some quarters as a move 
to forestoll the creation of a public utilities commission 
to replace the present board, as recommended by Gov- 
ernor Tener, has been introduced in the state legis 
lature by Senator Hunter of Pittsburg. 

The measure amends and supplements the present 
commission act by conferring upon the state railroad 
board power to fix rates of common carriers and (0 
make regulations concerning the service and equip 
ment of such corporations, Jurisdiction with relation to 
the issuance of securities, the transfer of franchises 
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and accounting methods is also vested in the com- 


mission under the terms of this bill. Violation of the 
terms of the act is, in many cases, made punishable 
by both fine and imprisonment. Provision is made for 
the establishment of branch offices of the commission 
at Philadelphia and Pittsburg. 


Long and Short Haul Hearing Off 


Announcement was made this week that the public 
hearing on the long and short haul clause, which was 
to have been held at the rooms of the Transcontinental 
Freight Association in Chicago the 15th of this month, 
has been indefinitely postponed. In explanation of this 
action, it is stated on behalf of the carriers, that the 
time intervening before the hearing on the same sub- 
ject before the Interstate Commerce Commission at 
Washington on the 20th is so short that an effective 
consideration of the arguments of the shippers would 
be impossible. 

Whether a meeting with the shippers will be held 
after the transportation companies have appeared before 
the Commission is, at this date, problematical. It will 
probably be largely determined by the trend of the 
Commission hearing on the 20th. 





Switching Situation N ot Hopeless 





Denial was made this week of the report that ef- 
forts of the railroads and shippers of Chicago to get 
together on a compromise code of switching rates and 
rules, to be substituted for Rule 23 of the state railroad 
and warehouse commission, now the subject of a’ federal 
court injunction, had been fruitless. On the other hand, 
it was stated that the majority of the carriers and the 
greater number of industrial interests were in harmony 
on the proposition and that the chances were bright 
for the ironing out of the present difficulties that now 
block settlement. An adoption of rules in substantial 
conformity to the agreement printed in THe TRAFFIC 
Wor.Lp for November 12, 1910, page 694, is looked for- 
ward to. 

Meanwhile hearings on the injunction suit before 
Judge Kohlsaat have been postponed from time to time 
in order to give further opportunity for all interests to 
reach an agreement. On Monday of this week the case 
Was again put over by the judge until April 3. 


What Is the Proper Basis 


“The rule of law is, and it never will be changed, 
that a public service corporation may obtain only a rea- 
sonable return on a proper capitalization,” said Walter 
E. McCornack, recently attorney for the Interstate Com- 
merce Commission and now engaged in private practice 
in Chicago, in an address to the Agate Club a short time 
ago. “But what is a proper capitalization is a difficult 
question. There are three different views: 1, that the 





capital stock should equal the amount of money actually 
invested in the properties; 2, that the earning power of a 
public service corporation should determine the amount 
of the capital stock, and, 3, that the capital stock should 


equal the cost of reproduction or duplication of the 
properties, 
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“The first one is the popular view, but as all public 
service corporations are private corporations, having been 
constructed through private capital, it is not correct and 
ignores this feature. The second one is the view of the 
railroad financiers, not the real railroad men, and is 
not proper because it ignores the public character of a 
railroad. The third one seems to be the view of the 
Supreme Court of the United States and the states of 
Massachusetts, Texas and Minnesota. It is by far the 
fairest one of them all.” 


A Correction 





In the issue of THE TRAFFIC WORLD for February 18, 
1911, appeared the following list of tariffs, designated as 
having been suspended until March 1: 


Chicago, Milwaukee & St. Paul—Supplement 75 to I. C,. C. 
A-9945, Supplement 13 to I. C. C. A-9775, Supplement 3 to 
I. C. C, B-1948. 

Chicago & Northwestern—Supplement 19 to I. C. C. 6907, 
Supplement 24 to I. C. C. 6815. 

Chicago, St. Paul, Minneapolis & Omaha—Supplement 19 to 
I. C. C. 3416, Supplement 11 to I. C. C. 3422. 

Great Northern—I. C. C, A-3235. 

Minneapolis, St. Paul & Sault Ste. Marie—Supplement 3 to 
I. C. C. 2578, I. C. C. 2769. 

Minneapolis & St Louis—Supplement 5 to I. C. C. 2117, 
Supplement 44 to ICC No 1485. 

Northern Pacific—Supplement 4 to I. C. C. 4146 and portions 
of Supplement 7 to I. C. C, 4146. 

Chicago, Rock Island & Pacific—Portions of Section 2 of 
Supplements 7 and 9 to I. C. C. 8851. 


This was a typographical error, as the suspension is 
until July 1, 1911. 


Craffic World Changes 


The New York Central Lines—East announce the 
resignation of F. D. Colby as special agent (coal traffic), 
“after eight years of faithful and efficient service.” Mr. 
Colby will engage in other business. The office has been 
abolished. 

H. H. Sanborn has been appointed rate expert of the 
California railroad commission. Mr: Sanborn was for- 
merly assistant secretary to the commission. 

C. H. Helpling has been appointed chief of tariff 
bureau of the Western Pacific Railway, vice H. G. Toll, 
resigned to accept service with another company. 

A. P, Anderson has been elected president of the 
Colorado railway commission. Daniel H. Staley has been 
made secretary. 








POSITION WANTED 


Commerce Lawyer, well versed in corpora- 
tion, constitutional and interstate commerce 
law. Employed at present with commerce 
lawyer, but wishes position of greater oppor- 
tunities, preferably with a railroad, where he 
can make commerce law a specialty. Salary 
to start, $3,000. 


H. M.-18 TRAFFIC WORLD 
CHICAGO, ILL. 
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Directory of Transfer Agents, Freight Forwarders, 


Warehousemen, 





CATHCART TRANSFER 
& STORAGE CO. 


ATLANTA, GA. 






BALTIMORE TRANS- 
FER CO. 
Light & Lombard Sts. 
BALTIMORE, MD. 













GREANEY BROS. 
88 N. sth St. 


BROOKLYN, N. Y 


J. C. BUCKLES TRANS. 
co. 


217-219 W. ad St. 
CINCINNATI, OHIO 








CLEVELAND STORAGE 
co. 


CLEVELAND, OHIO 


BUCKEYE TRANSFER & 
STORAGE CO. 


COLUMBUS, OHIO 






HOUSE & TRANS. CO. 
15th and Welton Sts. 
DENVER, 











DENVER TRANSIT @ 
WAREHOUSE CO. 


DENVER, COLO. 








E. S. BELDEN & SONS 
HARTFORD, CONN. 





- HARRISBURG TRANS-_ 







UNION TRANSFER & 
STORAGE CO. 


INDIANAPOLIS, 








ADAMS TRANSFER & 
STORAGE CO. 
228 W. 4th St. 


KANSAS CITY, 





CALIFORNIA WARE- 
HOUSE CO. 


LOS ANGELES, 








COMMERCIAL WARE- 


LOS ANGELES, 





PATTERSON TRANS- 





F. A. WALSH & CO. 
MILWAUKEE, 





THE BENEDICT WARE- MINN. TRANS. & STOR- 
122 S. sth St. 


COLO. MINNEAPOLIS, 





THE PECK & BISHOP 


NEW HAVEN, 








neisicdame ay THOMSON 
O 


: 654-660 West g4th 8t. 
NEW YORE 








SOUTHWEST TRANS- 
STORAGE CO. 
OKLAHOMA CITY, 











Custom House Brokers, etc. 


OMAHA VAN & STOR- 


AGE CO. 
OMAHA, NEB. 





PHILADELPHIA WARE- 
HOUSE CO. 


PHILADELPHIA, PA. 





PROVIDENCE WARE- 
HOUSE CO. 


PROVIDENCE, R. L 





THE COLORADO 
TRANSFER & STORAGE 
co. 

PUEBLO, COLO. 





BOWMAN TRANSFER &. 
& W. CO. 
708 E. Main St. 
RICHMOND, 










VA. 





BROWN TRANS. & 
STORAGE CO. 
goo S. 6th St. 


ST. JOSEPH, MO. 





SEATTLE TRANSFER 
co. 


SEATTLE, WASH. 





GEORGIA LIGHTERAGE 
& TRANSFER CO. 


SAVANNAH, GA. 





AMERICAN STORAGE & 
MOVING CO. 


ST. LOUIS, MO. 





THE TOLEDO WARE- 
HOUSE CO. 
1309-19 Lagrange Street. 
TOLEDO, OHIO 
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PANY. 
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Directory of Transfer Agents, Freight 
Forwarders, Warehousemen, Custom 
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BINGHAMTON, N. Y. 


MERCHANTS’ WAREHOUSE COM- 
PANY. Storage, transfer and fer- 
warding. The Quackenbush Company. 





BUFFALO, N. Y. 


BUFFALO STORAGE & CARTING 
CO., 350-356 Seneca St. ‘“‘Unsurpassed 
facilities’’ for storing, handling, trans- 
ferring and forwarding goods. Tele- 
phone No. 683. 


CHICAGO, ILL. 


JUDSON FREIGHT FORWARDING 
CO., INC., 443 Marquette Bidg. Car- 
joad distribution to all railroads at 
Chicago without teams; lL. C. L. ship- 
ments of machinery forwarded at re- 
duced rates to all principal western 
and Pacific Coast points. 


MIDLAND WAREHOUSE & TRANS- 
FER CO., 43d and Robey Sts. Belt 
line warehousing and reshipping with- 
out teams. Carloads received rail or 
lake and reshipped rail, L. C. L., at 
Chicago rates. Insurance rate, 29c. 


G. W. SHELDON & CO., Monadnock 
Block. Import and export freight con- 
tractors, warehousemen and insurance 
agents; custom house brokers and 
custom house attorneys. 





DALLAS, TEX. 


W. M. EDWARDS, JR., 113 Austin 8t. 
General transfer and forwarding 
agent; reshipping; storage; ware- 
house. Carloads or less consigned to 
our care will be delivered promptly. 


DETROIT, MICH. 


E FERGUSON CO., LTD., foot of 
Fourth St. Authorized cartage agents 
for the MICHIGAN CENTRAL R. R. 
CO. General cartage and forwarding 
oe attention to carload distribe. 

on, 


THHB READING TRUCK Co., 6th and 
Congress Sts. Au thorized cartage 
agents for the Wabash and Canadian 
Paeific railways and for the Anchor 
Line steamers. Special attention given 
to distribution of carload freight for 
two or more ies. Merchandise de- 
livered as 0. 





ELMIRA, N.Y. 


HLMIRA STORAGE & SUPPLY CO. 
General storage, transf: and for- 


Warehouses accessible to all 


KANSAS CITY, MO. 


K. & M. STORAGE Co., Ninth and 
Santa Fe Sts. 
Track connection with all roads en- 


cit 
carloads’ gored, distributed and re- 


mn 4 a eight cars a day. 
Low eee, prompt, satisfactory 
service. 


Bonded in accordance with state laws. 


LOS ANGELES, CAL. 


LOS ANGELES TRANSFER CoO., 880 
8. Broadway. Baggage and freight 
distribution; consignments and car- 
loads our specialty. Established 1885. 





LOUISVILLE, KY. 


LOUISVILLE PUBLIC WAREHOUSE 
COMPANY, INC. Import and export 
freight contractors, transfer and re- 
shipping agents, custom house brok- 
ers. Bonded and free warehouses. 





ST. LOUIS, MO. 


ASHLEY WAREHOUSE CO. Bonded 

and general storage. Drayage facili- 
ties. Cars promptly handled. Custom 
_ entries attended to. Insurance 


connections. 


BONDED EXPRESS & TRANSFER 
CO. Distributors of bulk shipments, 
— or less. Consignments so0- 

t 





SALT LAKE CITY, UTAH. 


A. STIEFEL PIONEER TRANSFER, 
615 Tribune Bidg. Genera] transfer 
and distributing mts. Carload dis- 
tribution our specialty. Reliable and 
prompt. Established 1872. 





SCRANTON, PA. 


MERCHANTS’ WAREHOUSE co. 
Commercial storage, transfer and for- 
warding sidings. The Quack- 
anbesh’ to. proprieto: 





WILKESBARRE, PA. 
WAREHOUSE CO. 


MERCHANTS’ 
Storage. fransfer pad forwarding. The 
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